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THE 

PREFACE. 



FROM the number of books which contain the 
fcience of our law, and the numerous applica- 
tions to perfons converfant therein, for advice 
concerning the title t6 real and perfonal eftate in 
cafes of inteftacy; it is indifputably clear that no 
feleftion could be made from the venerable pile of 
law-learningt more immediately ufeful, than that 
which relates to the eftates of perfons dying inteftate; 
and of this the author hereof being convinced, Wjas 
led to feleft the firft part of this work; to which he 
has, fince the publication thereof, made very confi- 
derable additions, and copioufly treated on the law 
relative to laft wills and teftaments ; and in the latter, 
as well as his former proceedings, hath endeavoured 
to av6id the technical terms of the law ; and when 
the Latin words, or thofe terms, have occiirred, and 
could not be avoided without obfcuring the fenfe, 
ha^ added the Englifli to the one, and explained the 
meaning of the other; laying down th6 whole with 
fuch ckarnefs and perfpicuity, as to fender thtf fame 
pcrfeftly intelligible and eafy df coHiprehenfioh to 
th(Jf6^ unaccfuainted with the fyftem of our law, or 
tte* phrafes coriamorily ufed By writers thereon. / 
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iv PREFACE. 

And as fince the fourth edition hereof was print- 
ed, there have been divers recent determinations in . 
the court of chancery ; the author has very minute- 
ly confidered all his former fubjeCls, and thereon" 
made large additions and improvements, both from 
thofe new decifions, and various momentous points 
difcuffed by the learned authors of the notes on the 
thirteenth edition of Lord Coke's commentary upon 
Littleton; the fourth edition of Mr, Peere Williams's 
reports, and other eminent authorities; which are 
carefully cited, as may readily be feen on turning 
to the notes and citations at the bottom of different 
pages throughout this book, from whence many of 
the additions and improvements made in the fifth • 
edition hereof will appear cbnfpicuous, and divers 
others by attention being had to the full print con- 
tained in a great nnmber of pages, and enlargement 
of the alphabetical index. 

In the firft impreflion of this work, entitled, 
" The Will which the Law makes, &c." care was 
taken in explaining the different kinds of eflates and 
effefts a man might die pofTeffed of, and in what 
manner the law would opera^te on failure of his 
having made any difpofition thereof ; fhewingwho- 
would be entitled to the adminiflration of his perfo- 
nal eflate, and the method to be pvirfuecj by the 
adminiftratbr for obtaining it; and after the fame 
was obtained, in what manner. he fhould proceed for 
getting in the deceafed's effefts, and adminiftering 
the fame by paying debts, and diflributing the fur- 
plus to fuch as were entitled thereto : likewife to 
whom the real eflate would defc^nd ; how far the 
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fame might be liable to the anceftor's debts ; the title 
an hufband had thereto by the curtefy of England^ 
and a wife with refpeft to dower. And herein care 
was alfo taken to explain the cuftoms of the city of 
London and province of York, and to fhew how 
thofe varied from each other^ and'both of them from 
the law of the nation in general ; in what manner 
diftribution was to be made amongft children, fome 
of whom had been advanced in their parents life«< 
time J and the effefts of fuch advancement, both by 
the cuftoms, and common and ftatute law. 

The reception, and univerfal approbation, this 
impreffion met with from the Public in general, and 
gentlemen of the profeffion, incontrovertibly teftificd 
its merit very fliortly after it came out of prefs, in 
March 1785; near fifteen hundred copies thereof^ 
being fold in the courfe of a few months after ; and 
the fale of three other editions from the 25th of 
March 1786, to the 23d of January 1788, is an 
indifputable teftimony of the utility thereof, and the 
additions made thereto, while the work lay out of 
pYint for the purpofe of adding that part whereof is 
entitled, " The Difpofal of a Perfon's Eftate.by Will 
and Teftament;" whereoft as well as on the former 
fubjefts, very confiderable improvements being' 
made, the work is rendered far more extenfively 
ufeful than heretofore. 
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THE authenticity of this wark, and its fingalar 
ufe to the con^munity at large, as well as^ to 
^entlcnien of the profeffion, bein^ fo well known 
and approved, we need here only inform our 
readers, of the improvement and addition made in 
pages 58, 255, to 258, the former in purfuance of 
remarks htisly, publilhqd by Mr. Much all, where- 
by a paffage is pointed out that appeared erroneous 
in the laft edition, which an opportunity is now 
taken of correfting, and at the fame time acknow- 
ledging that, the author hereof will always be more 
happy in difcovering and correfting an error, than 
maintaining and perfifting in it ; and therefore with 
great pleafure declares his concurrence with Mr. 

, Much all's opinion concerning the difcharge of an 
apprentice on the death of his mailer.. The latter 
improvement is an abftraft of a late fiatute con- 
cerning the difpofal of, and methods to be purfued 
by, attorneys, executors, and adminiftrators, for 

. obtaining wages, prize-money, and other allow- 
ances, due: for the fervice of feamen on board hi» 
majeft/s (hips. 
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FOR more eafy and expeditious difcovefing par- 
ticular parts of this work, and fully explaining 
the fame to thofe totally unacquainted with the law^ 
and fuch^ who from the contents hereafter fet forth^ 
may be lefs apt than perfons converfant with law 
books^ for difcovering the heads of the different fub« 
jefts herein contained^ or the particulars thereof, by 
the alphabetical index; we Ihall here, in three in- 
fiances, point out fome material parts of the book, 
whereof a fpeedy difcovery may be wiflied for upon 
an emergency, and afterwards make fome obferva- 
tion with refpeft to adminiftration, and explain the 
method of obtaining the fame and proving a will 
by commiflion : 

An d in the firflt inftance, mention the Cafe where 
a child may unexpeftedly be informed of a father 
being dead inteftate, having left both real and per- 
fonal eftate, and other children; one or more of 
whoTii were advanced by him in his life-time; and 
hath alfo left a widow, and a grandchild, or grand- 
children. Now with refpefl to the perfonal eftate, 
which implies money, goods, and things that go to 
the adminiftraror, defcribed page 28, Sect, ftd, to 
page 37; and is generally underftood in contradif- 
tinfclion to real eftate, defcribed in pages 86, 87. To 
find what ftiare of the former accrues to the widow, 
children, grandchild, or grandchildren, refpeftivcly, 
purfuant to the laws of England, fee page 66, Sect. 
2Hd, to page '73. (where zve have treated on diftribu^ 
tion, as fwppofmg adminijiration to have hen previoujly 
granted^ as it is requifite that it Jhould be, of which 
wejball again take notice in our procedure with this ex- 
planation). For the children, grandchild, or gi-and- 
children's title to the real eftate, fee page 9j to 891. 
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and for the widow's title to dower therein, fee page 
g6^ Sect. 2d, to page 100. If the father were a 
freeman of London, fee page 103, Sect. 2d, to. 
page 1 1 4; If he were an inhabitant of the province 
of York, fee page 114 to 122. 

2. Where there is an only legitimate child, or 
grandchild, of a perfon dead inteftate^ no.otber law- 
ful begotten child of the deceafed, or other defcend- 
ant being alive at his death, or born alive afterward?,, 
and he hath left no wido;Wrfuch only child or grand- 
child, whether male or female, will have tht whole 
of the deceafed's real and perfonal eftate. Concern- 
ing the perfonal eftate, fee pages 73> 74. If the 
deceafed were a freeman of London, or an inhabi- 
tant of the province of York, the cuftoms whereof 
do not extend to the grandchild, he will take the 
whole perfonal eftate by the ftatute law, as fee in 
pages 104. 111. 115; and as to the one child, fee: 
pages .112.118. If the deceafed have left a widow, 
ibch only child, or grandchild, by the law^ of Eng- 
land will have two thirds of the perfonal eftate, 
and the widow one third; the fame as when there is 
more than one child to divide with the widow, as in 
page 8i; but if the deceafed were a freeman of 
London, or inhabitant of the province of York, the 
cuftoms thereof entitle the widow to more than one 
third, as fee page 103,, Sect. 2d, &c. and page 
114; &c. , With refpeft to the deceafed's real eftate, 
fuch only child or grandchild muft have the whole, 
fubjeft to the widow's dower, treated on page 96', 
Sect. 3d, to page 100. 

3. Wher£ a kinfman, whether he be a brother, 
nephew, uncle, &c. is informed of a relation ha- 
ving died inteftate, without any widow, child, 
grandchild, or other defccndant, and hath left both 
real and perfonal eftate ; to find what of the latter 
accrues to the kinfman by his relation's deceafe, 
fee page 81 to 83. For a defcription of perfons who 

can 
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can have no claim as kindred, fee pages 84, 85. 
For the kinfman's title to his deceafed relation's real 

eftate, fee page 89 to 93, If the deceafed hath 

left a widow and no child, or lineal defcendant, by 
the laws of England, fhe fliall have one half of his 
perfonal eftate, and his next of kin the other, as fee 
in page 73. But by the cuftom of London, and 
province of York, flie hath confiderably more than 
one half, as fee page 104. 112. 119. Yet with re- 
fpeft to the deceafed's real eftate, this muft go to his 
heir at law, treated on page 89 to 93. But fubjeft 
to the widow's dower, treated on page g6, Sect. 3d, 
to page 100. 

The heir at law to the deceafed, where there is no 
lineal defcendant, may be one that may have no 
claim to any ftiare of his perfonal eftate, or he may 
be the perfon who alone is entitled to both the real 
and perfonal eftate, or it may be that he may folely 
be entitled to the real eftate, and only a fhare in the 
perfonal. This depends on what kindred the de- 
ceafed hath left, and may be clearly comprehended 
if due attention hath been had to the parts of this 
work already pointed out; as in the firft inftance we 
gave a hint concerning perfonal, and real eftate, that 
the former was defcribed page 28, Sect. 2d, to page 
37 ; the latter in pages 86, 87 ; and this was done with 
a view to furnifh the reader with a juft conception 
of, and difference between the former and the latter. 
In our third inftance; for finding what of a deceafed 
relation's perfonal eftate accrues to a kinfman, we 
mentioned page 81 to 83; and for a defctiption of' 
perfons who could have no claim as kindred, refer-' 
x:ed to pages 84, 85; and then for difcovering the 
kinfman's title to his relation's real eftate, we menti- 
oned page 89 to 93: which being duly attended to, 
with what has been mentioned concerning the de- 
ceafed's widow, the reader may clearly perceive in 
what manner kindred will be entitled to an inteftate's 
real and perfonal eftate, where there is no lineal de- 
fcendant. 

And 



X EXPLANATION. 

An0 now the child^ grandchild, kinfman^ and 
widow, having, as it may be prefumed, difcovercd 
what accrues by a parent relation^ or bufi>and, dy- 
ing inteftate, andif it be real eftate, which defcends 
to the heir, hath feen in page 87, that the law cafts 
the fame upon him immediately on the death of his 
ancefton But if it he perfonal eftate, we muft ob-* 
ferve the cafe is different; and that fot obtaining 
this, admini(iration muft be taken ; which being 
fully treated on in the former part of this work, and 
fo plainly appearing at the beginning of the contents 
thereof, viz.. from page 2, S£ct. 2d, home to the 
beginning of Sect. 6th, page 18, that it needs no 
further explanation ; therefore we fliall in our fur- 
ther proceeding, only explain the method of obtain- 
ing adminiftration and proving a will by commifiion; 
as when an adminiftrator, or executor, is ill, or 
lives at a great diftance from London; and previous 
hereto, mention the manner of proving a will and 
doing other bufinefs for an executor by letter of at- 
torney; and by what has been here pointed out, and 
the affiftance of the enfuing contents, it is prefu- 
med, any reader will be enabled readily to difcover^ 
and fully comprehend the fubjefts treated on 
throughout this work. 

When adminiftration or probate of a will is to be 
obtained from the prerogative court ; as when the 
deceafed hath left, goods in two bifliops dibceffes 
(treated on page 6, Sect. 3d, to page 13}; and the 
adminiftrator, or executor, is ill, or lives at a great 
diftance, the ufual and proper method of obtaining 
the adminiftration, or probate, is by commifiion, 
of which we are about to treat ; but previous hereto, 
we may obferve, that where the deceafed hath died 
beyond fea, the ordinary will admit of his will be- 
ing proved by a perfon empowered by letter of at- 
torney from the executor; and hereby two purpo- 
fes may be anfwered, viz. the purpofe of proving 
the will and doing other bufinefs for the executor; 
the form whereof fee, in page 254, N^ XV. with 

an 
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an abftrad of a late a£t of parliament relative to let« 
ters of attorney and wills made by feamen in the 
king's fervice, and the fteps to be taken to recover 
what is due to fuch of them as die inteftate. 

Wherb it may be requifite for letters of adminu 
firation to be obtained by commiflion iffued from the 
prerogative court, and the perfon or perfons entitled 
thereto (defcribed in pages «, 3, 4, 5) being ill, or 
live at a great diftance ; it is ufual to fend up his or 
their chriftian and furnames, ftating the relation- 
&ip, by defcribing him or them, as the widow, 
child, father, brother, &c. of the deceafed, with 
which may be fent his or their additions, vi%. pla- 
ces of abode, and trades or occupations, to any 
reputable perfon, friend, or acquaintance, refiding 
in or about London; the chriftian and furname, 
trade or occupation % of the deceafed, the day or 
time on which he died, mentioning the value of his 
goods, chattels, and credits, with the chriftian and 
furnames of ar^ two clergymen in the neighbour- 
hood* This the friend or acquaintance, to whom 
fent, takes to any one of the proftors belonging to 
the prerogative court, and thereby the proftor pro- 
cures a commiflion for his employer to fend to the 
adminiftrator, who takes the fame to the clergymen, 
and after having made oath before them, that the 
deceafed died without will, &c. and executed a 
bond with two fureties (fimilar to the forms contain- 
ed in pages 13, 14, 15) and one of the clergymen 
hath figned the commiflion, the adminiftrator fend» 
back the commiffion and bond to his friend, who 
takes th€ fame to the proftor, and in the cburff of 
a. few days after, provided 14 days are. then expired 
from the time of the deceafed's death, of which 
mention is made in page 13, Sect. 4th, receives 
t>f him the letters of adminiftration, and pays the 
pi^o3:6r fuch fumas ftiewDy page 192. 

Wh£n tlie right of adiiiiniftration devolves upon, 
an infant, treated on in page^^ and again mentioned 

• If the adminiftrator or deceafed liath ufcd the title of Efquirf, 
4eferibe him thus. 

page 
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page 124; it IS ufual to fend up an account of the 
deceafed in manner before mentioned, mentioning 
the dajr or time on which he died ; and herewith it 
is requifite that an inventory of his goods, chattels, 
and credits be fent ; the names oiany two clergymen 
of the neighbourhood ; and the chriftian, furname, 
and relationfliip, of the perfon or perfons applying; 
and the chriftian, furnames, and ages, of all fuch 
legitimate children a$ the deceafed hath left; the 
firft of whom attaining 21 years of age being enti- 
tled to the adminiftration, as we fhall again prefently 
mention : fo if the deceafed hath left no legitimate 
child or children, but brothers or fitters, or children 
of his brothers or fifters, on whom the right of ad- 
miniftration devolves, and the firft of whom on 
attaining 2 1 years of age will be entitled thereto ; 
mention their refpedive names and ages, likewife 
the chriftian, furname and defcription, of the per- 
fon or perfons applying for the adminiftration. And 
as on either of the infants attaining 21 years of age 
this adminiftration ceafeth, and thereon a new ad- 
miniftration muft be granted ; for obtaining the fame, 
fend up an account of what value the deceafed's per- 
fonal eftate is then of, the chriftian and furname of 
the child who hath attained his or her age, with the 
chriftian and furnames of the deceafed's other chil- 
dren then furviving ; fo if it be brothers or fifters, 
or children of the deceafed's brothers or fifters, with, 
the names of any two clergymen then in the neigh- 
bourhood ; and hereby a commiffion will be obtained 
and the bufinefs done by the affiftance of a proQ:or 
as before mentioned. — When this latter adminiftra- 
tion is obtained, it is ufual for the new adminiftrator 
on fettling with the old, and receiving the goods un- 
adminiftered, to give him a general releafe ; a form 
whereof, fee in page 253, N® XIV. 

Where the deceafed hath left a will in writing 
duly executed, and the fame is intended to be pro- 
ved in common form, as treated of in pages 188, 
189, the executor or executors ufually fend, up his 

or 
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or their chriftian, and furnames, with the chriftian, 
furname, and place of abode, of the deceafed, the . 
day or time on which he died ; mentioning the value 
of his goods, chattels, and credits, with the chriftian 
and furnames of any two clergymen of the neigh- 
bourhood ; whereupon the friend fent to, obtains a 
commifTion through a proftor, and fends, to the 
executor, who, after taking it to the clergymen and 
making an affidavit Gmilar to the oath contained in 
page 190, returns it figned by one of the clergymen 
to his friend, with the deceafed's will annexed ; and 
the fame being delivered to the proftor he generally 
procures the probate in the courfe of 3 or 4 days 
after, and thereon is paid for the whole bufinefs fuch 
fum as may be perceived by what is mentioned in 
pages 191, 192. 

Ira will is not properly executed aud attefted by 
witnefles ; where the deceafed wrote the fame himfelf, 
before it can be proved in the ecclefiaftical court, it 
is requifite that his hand-writing be proved by an 
affidavit of two difinterefted perfbns; or if another 
perfon wrote it, that the writing or will produced is 
the will of the deceafed. And if there fhould be ma- 
terial interlineations or alterations made in a will not 
of the teftator's own hand writing, an affidavit is alfo 
required of fome perfon to prove that fuch were made 
by the teftator's direftion. Andunder fuch circum-p 
ftances as thofe, the will fhould be fcnt up in the firft 
inftance with the clergymen's names, mentioning the 
time of the deceafed's death, and the value of his 
goods, chattels, and credits; and thereby the proftor 
will be informed how to proceed with refpeO; to the 
commiffion, and when the fame is obtained he will 
deliver it with the will annexed to his employer, who 
fending it to the executor has the fame returned, 
figned by one of the clergymen, and then delivers 
it to the proQor, of whom he receives the probate to 
fend down in the courfe of a few days after. Buf 
here we muft obferve there will be confiderably more 
cxpence than when the will is properly executed; 

fubfcribed 
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fubfcribed by witnefles, andTairly wrote (as it fliould 
be} in one hand-writing, without interlineations ot 
alterations, or as few as poflible of which, and as a 
few may fometimes almoft unavoidably happen, it is 
w:ell to make mention in the atteftation, before the 
' witncffes fubfcribe their names thereto; as in N^ V. 
pages 231, 232. Concerning a will not properly ex- 
ecuted, we have taken notice in page 154. 

Wh E N it is requifite for adminiftration to be grant- 
ed with the will annexed, as treated on in pages 192, 
193, 194 ; the deceafed's will fhould be fent up, and 
mention made of the day or time on which he died, 
and the value of his goods, chattels, and credits, 
with the names of any two clergymen in the neigh- 
bourhood; and here attention muft be had to the 
kind of adminiftration wanted; as wl^ether it be du- 
ring the minority of an infant or infants, or where a 
teftator hath died without naming any executor, or 
named incapable perfons, or if it be where all the 
executors named refufe to aO:. Either of which 
cafes defcribe ; and if it be during the minority of an 
infant or infants, who were appointed executors; 
mention his or their chriftian, furnames, and ages ; 
the chriftian, furname, relationfliip to the deceafed, 
and defcription of the perfon applying. And in> 
jeither of the other cafes, mention the chriftian and 
furname of the perfon who applies, and- defcribe 
him as relation, devifee, <S:c. of the deceafed, [^as 
may he the cafe\ So hereby a proftor may be ena- 
bled to obtain the commiffion and adminiftration for 
his employer. 

Thus having laid down the method of proceed- 
ing to obtain adminiftration and probate of a will 
by commiffion, we may now obferve that, when in- 
ftruftions are fent up for a proftor to obtain a com^ 
miffion by, care fhould be taken that the names, &c. 
fent up be fpelled right ; for although falfc fpdling 
will not render the commiflSfeo void, yet it will in* 
creafe the expence thereof. 
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CHAP. I. 

Of Inteflates. Of Admtntjlration ; ix>hy itjhould 

be obtained^ and tvbo aire entitled thereto. By 

njobom it is to be granted. The Method of ob-- 

taining it^ and the Expence thereof How the 

fame may be revoked. 

SECTION Trtt ipikST. 

OF INTESTATE S* 

THERE are divers kinds 6f inteftates. One that 
makes no will at all ; another that makes a will and 
executors, and they refufe to a£l : in this cafe he 
Ait^^uaji inie/iatus^; that is, as if inteftate. But this latter 
is not that kind of inteflacy here intended : for in this cafe 
the law does not difpofe of the eftate ; as here adminiftration 
is to be granted cum Ujiamento anmxo^ that is, with the tef- 
tament annexed ; and then the duty of the adminiftrator is 
very little different from that of an Ixecutor ^ j he being to 
adhere to the teftament, which is to be his guide in difpofing 
of the eftate and effedls of the deceafed. But as the former 
is that which is here intended, we fliall briefly take notice of 
the diftin<aioa Wentworth makes between a will and a 

• % Inft. 397. b Black, Com* % V* 504. 

B teftamenti 
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tcftament, without entering into a minute difcufSon of in. 
teftacy, which would be foreign to this fubjeft, and there* 
fore fhall be rcferved for the latter part of this work ^ ; 
it being our prefent intention to fliew how the law difpofes 
of a perfon's eftate in cafe he dies wholly inteftate, and not 
to point out the various kinds of intcftacy.— It is called a 
will^ fays Wentworth, when there is an executor appointed ; 
and when there is none, it is termed a teftament. So there 
may be a will where there is no teftament, and a teftament 
where there is ho will* And where a ^ftament is madje 
without ai> executor being named, this teftament is to be 
adhered to as a guide to the adminiftrator in difpoting of the 
cftate, in the fame manner, as where one or more executors 
are named, and they refufe to a£t '^^ 

SECTION THE S-ECONDl 

OF ADMINISTRATION: why it should be. 

OBTAINEDy AND WHO ARE ENTXT^ED THSRETOv 

AN adminiftrator cannot z& before letters of admini- 
ftratioii are granted to him ; he not being like an exe- 
cutor, who may da many a6is before he proves the will ; but 
2p adminiftrator may do nothing till letters of adminiftratioa 
are iflued ^. When letters of admii)iftration are ifiued, the 
perfon deputed by the ordinary, that is, he who grants the 
letters of adminiftration, to adminifter the inteftate's goods^ 
fhall have an atStion to demand and recover, as executor, the 
debts due to the inteftate*^. 

If the deceafed die wholly inteftate, without making either 
will or. teftament, then general letters of adminiftration muft 
be granted by the ordinary to fuch adminiftrator as the fta- 
tutesof 31 Edw. III. c. II. and 21 Hen. VJII. c. 5. direft; 
^hd in confequence of which the ordinary is compellable tq 



^c See Page 170. « Black. Com. 2 V. 507. 

^ Weut. Off. Exec. 2. f Sut. 3 1 Edw. Ill . c. 1 1. 
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grant adminiftration of the gbods and chattels of the wife to 
the huiband) or hi$ ret>rerentatives s, that is^ his executors 
or adminiftrators, who, if the huftand dies before adminiftra* 
tion taken, will be entitled in equity, and not the wife* s next 
of kin *. And that the adminiftration of the wife*s goods of 
right appertaineth to her hufband, is confirmed by the fiatute 
of the 29 Car. II. c. 3. which enafleth, that the flatute of the 
22 & 23 Car. IL c; 10. (commonly called the ftatute of diftri- 
butions) (hall not extend to the eftates of femeS-covert that 
fhftil di^ inteftate ; but that their hufbands may demand and 
have lidminiftration of their rights^ credits, and other perfo^* 
nal eftates, and recover and enjoy the fame ^ But if the wife 
t^as executrix to another j then, as to the goods which fht 
had lA that capacity, adnfiiniftration muft be gfapted to the 
ttftator*s next of kin*'. 

BV the ftatutes of EdwahJ the Third and H^hry the 
Eighth, before mentioned, th^ ordinary is compellable t« 
grant adminiftration of the huiband's eiFeds to the widow, or 
next of kin. But he may grant it to both, or either, at his 
difcretion '. For, it being moved for a mandamus* to the 

t Blacki Com. % V. 504. King^s domfikiom, reqainng them th 

^ Cro. Car. id6. 1 P. Will. 381. do fome partictttir thing therein fpect^ 

3 Atk. 516. fied which appertainrto their office an4 

4 The hu(band has frldotn occafion daty. And this writ may be obtaine4 

Ibr taking admtntftrxtion on the death for an in/xnite number of other pur- 

of kit wife, unlefa it it to recover fome- pefes. It ii grounded on a fuggeftioo, 

thing that appertained to the wife, by the oath of the party injured of hit 

which file was not poireiTed of dnring own right and the denial of juftice. 

thitf iHaiMage $ for iihmediately on the Black. Com. 3 V. no-^The mattT 

Aiardage all the chatteh^ptrfoBat fhe for ^htch thia writ it ob'ained mo ft be 

n poCeiled of veft so her huiband^ and laid before the co«rr. 3 New Abr. 5«S» 

her chattels real he may make bis own And as the matter mod be laid hefort 

if he will. What thefe are, fee p. 28, the courts it muft be in term time, 

^9. when the court it fitting. The mao" 

k 3 Satk. It. nerof laying it before the court it by 

1 Black. Com. 1 V. 496. 504* counfel, who movet the court on the 

n Mandamus is a writ, whereby a oath of the injured party ; which oath 

command ifluet in the Kiog*t name, it delivered to htm in writing, with hit 

from the court of Kiog*t Bench, di- inftruQiont, ai prcviouily drawn up by 

rjB^ed to any perfon, corporation, or an attorney* 

inferior conrt of judicature, within the 

B 2 official 
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official of the biihop^f Glouceftcr, to commit adminifiratioil 
to the widow of an inteftate, the court obferved, that 
would be to deprive the ordinary of his eledion, in granting 
it to her, or the next of kin ; and therefore ordered the man- 
damus to be taken generally, to grant adminiftration of the 
goods of the inteftate".— The ordinary may grant admini* 
ftration, either jointly or feparately j for he may grant feve- 
ral adminiftrations of feveral parts of the goods of the in- 
teftate**; as where a^man died inteftate, leaving a wife and 
a brother, the ordinary had granted adminiftration of fome 
particular debts to the brother, and the refidue to the wife. 
It was agreed by the court, that the ordinary might grant ad- 
miniftration to the brother, as to part, and to the wife for the 
reft, in which cafe neither could complain ; ftnce the ordi-^ 
nary need not have granted any part of the adminiftration to 
the party complaining. But if the inteftate leave a bond of 
lool. the ordinary cannot grant adminiHratton of 50]. to one 
pcrfon, and 50I. to another, becaufe this is an entire things 

As concerning the inteftate's next of kin: Among the 
kindred, thofe are to be preferred that are the neareft in de- 
gree to the inteftate ; but of perfons in equal degree, the 
ordinary may take which he pleafes "i. The nearnefs of 
degree fhall be reckoned according to the computation of 
the civil, and not of the canon law ^ ; and therefore, wh^e 
there be both parents and children of the deceafed, the children 
are entitled to the adminiftration in preference to the parents, 
though both are in equal degree of kindred * and on failure 
of children, the parents are entitled *. Then follow bro- 
thers, grandfathers, uncles, or nephews^ (and the females of 
each clafs refpeftively), and laftly, coufins,-*-The half 
blopd' is admitted to the adminiftration as well as the whole : 
for they are of the kindred of the inteftate, and only ex- 
cluded from inheritances of land. Therefore the brothef 

n Str* 552. reckoned according to the Civil Law, 

• X Roira Abrr 908. fee page 78. 

P I Salk. 3^6. • Black. Com, 2 V. 504. 

q Black. Com. t V. 504. t Who the half blood are, fee page 

t How the nearnefs of degree it 71 . 91. 

of 
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of the half blood fhall exclude the uncle of the whole 
blood \ and the ordinary may grant adminiftration to the 
fifter of the half, or the brother of the whole blood, at his. 
own difcretion ''. But if there is a brother and a fifter of the 
half blood, and the fifter is married, then it muft be granted 
to the brother, and not to her and her huft>and ; becaufe in 
effed it makes the huft^and adminiftrator, who is not of kin 
to the inteftate ; and if ftie die, the hufl)and would ftill con- 
tinue adminiftrator, and fo mi^htpoflefs himfelf of the whole 
p^rfopal eftate ^, 

When the right of adminiftration devolves upon an 
infant, the ordinary is to grant adminiftration till he arrives 
at the age of twenty-one ; becaufe an infant cannot, before 
his full age, give bond to adminifter faithfully ^. And as 
fuch an adminiftrator is but in nature of a curator for the in- 
fant, and has no intereft or benefit in the inteftate*s eftate but 
in right of the ipfant, it has always been held difcretionary in 
the ordinary to whom to grant it j and therefore it hath been 
frequently adjudged, that he is not obliged, within the fta- 
tute of Henry the Eighth, to grant it to the next of kin, 
either of the deceafed or the infant y. — If none of the kindred 
will take out adminiftration, a creditor may by cuftom do it. 
And the ordinary may, in defedl of all thefe we have here 
mentioned, ccypmit adminiftratibh (as he might have done 
before the ftatute of Edward the Third, when the ordinary 
hadtheabfolute difpofalof inteftates eftedts') to fuchadif. 
creet perfon as he approves of; or may grant him letters aj 
colligendum bona defun£ti ; that is, to gather up the goods of 
the deceafed, which neither make him executor nor admini- 
ftrator \ his only bufinefs being to keep the goods in his fafe 

B Black. Com. x V. 505. ufoal courfe 11 for ibme one to procare 

▼ Ihii^ lettert patent, or other authority from 

V 3 Salk.2i* the Ki^gj and then the ordinary of 

* Godolph. los. 5 Co. Rep. 29. courfe grants adminiftrttion to fuch ap- 

1 Hob. 251, I New Abr. 381.— potntee of the crowHi as mentioned 

When a perfon having neither wife, page S4. 

cliildy or kindred, dies inteftate, the s 2 New Abr. 39t« 

S 3 - cuftody. 
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cufto4y» and to do other 9<Sts fqr the benefit of fuch as are en-^ 
titled to the property of the d^ceafe4 ^.-^If ao adminiftr^tor 
die, his executors are |iqt s^dmit)i(lrators ; but it behove^h 
the ordinary to commit a new adminiftration ^. Where the 
^dminiftration is granted to tWPy ^nd one of them dies, the 
adminiftration furviveth to him who is living '^, 

SECTION THE THIRD. 

WHERE, AND BY WHOM ADMINISTRATION \\ 
TO BE GRANTED. 

THE applying for and obtaining adminiftrations from 
improper courts, having often beei^ detrimental to 
adminiftrators j and as applications through inadvertency 
are too frequently made to inferior courts inftead qf the pre- 
rogative, it was thought expedient in our explanation pre- 
ceding the contents of this work, to lay down a dear and 
plain method, whereby every perfon having occafion for ap- 
plying to the prerogative court, might readily perceive \x\ 
what manner he might have accefs thereto, when ill or living 
at ailiftaxice from London \, and in our proceeding herewith 
we have referred to this fedlion, with a view to inform tb^ 
reader of the.circumftances that may render fuch application 
neceflary, either for obtaining adminiftration or probaXe of a^ 
will, the latter whereof is to be applied for to the fame court 
by whom the former ought to be granted, as we have fhewn 
at the conclufion of this fed^iop. 

GENERAI.LY the pcrfoA who is to grant adminiftration is 
the bifliop of the diocefe, of his officer, where the inteftatQ 
dwelled ^^ And if all the goods of the deceafed lie within 
the fame jurifdidion, an adminiftration granted by him is 
the only proper one ; but if the deceafed had hona notahilia^ 
or chattels to the value of one hundred (hillings, or five 
pounds, in two diftind diocefes ; then adminiftration muft 
be taken out before the metropolitan of the province*'. 
But if a man die' upon a journey, the goods that he then 
bath about or with him (hall not be as bona notahilia 

. a Went. Off. Exec. chap. 14, d Swinb. 427^ 

h I Roll's Abr. 907, % Black. Com. % V. 509. 

c CaATalb. 127, 

to 
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fb oaufe admihiftratlon tfo be dolnmifted In the preroga«» 
tive f.— ^Debt8 owing to the inteftate are bona notibilia^ as 
well as goods in pofleffion ^. And they (hall be bona nota^ 
hilia^ in that diocefe where the bond or other fpecialties be, 
and not where the debtor inhabits^. So judgments obtained 
in the courts at Weflminfter, Upon adlions laid in the coun- 
try, are bona noiabilia ; not where the aAion was laid, but 
where the judgment was obtained ; becaufe the record is 
there ^- But if the debts be only by fimple contract, with* 
out fpecialty, then they are to be efteemed hcna notabilia in 
the place where the debtor is ^. So a bill of exchange (hall be 
faid to be bona notabilia where the debtor is, and not where the 
bill is ; for it is no fpecialty in law : for if the adminiftrator 
pays debts upon Ample contract, or fuflers judgment againft 
hiq^y in fuch actions he may plead fuch payment or judgment 
in bar to an aSion upon a bill of exchange ^-r- Where one 
dies poflefled of goods in London and Dublin, in fuch cafe 
the refolution feems to have been, that the arcbbi(bop of 
Canterbury, by his prerogative, was to grant adminiftration 
of the goods in London, and the archbifhop of Dublin for 
thofe in Dublin ". If one die in Ireland, and have nothing 
but a fpecialty for money, and (hat fpecialty doth ]ie in Eng- 
land, the ordinary of the diocefe, within Which the place is 
where the fpecialty Kes,- ftalt commit the adminrftration ; 
and if the ordinary of another diocefe grant it, the admini* 
ftration is void : and therefore the cafe was, a merchant in 
Ireland was bound in an obligation of forty pounds to one 
J. S, in London, and the obligation was made in Ireland, 
but remained always in London, and the merchant died in- 
tcftafe in the County of Bedford in England, and a biihop of 
Irefand did commit the adminiftratton to one, and the arch- 
biftiop of Canterbury cdilimitted it to the wife of the in- 
feffate, who had the obligation ; in this cUfe, the laft admi- 
niftratjon was adjudged good ; and it was there held, that 
the adminiftration fhall be granted by the ordinary of the 
place, where the (pecialty doth lie at the time of the death 
of the in'teffate, and not by the ordinary of the place where 
the debt began "• In cafe a perfon has bona notabilia both ill 

f Swiob. 4^8, 439.— The admtni- g t RoU*s Abr. 909* 

ftration has nothing to do with ifetl ^ Hnd, 

eftate (a defcription whereof fee in paga ^ Carth. 14S. 

%t.). And in caft Ikndk be giv«h by k Went. Off. Exec. 46* 

vriUtotxecuiort for payment of debts ^ 3 Salk. 164. 

or legacies) it feems this ihall not be m Gibf* 472. 4 Barn's EcdcC Law. 

^ona notabilia f ah hough it be aflets« i8z. 

Went. Off. £xec» 46. n Shep. Touch. 443. 
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the province of York and Canterbury, adminiftration muft 
be taken out before both metropolitans, if within the jurif- 
diflion of each there are bona notabilia in divers diocefes ; or 
elfe if in either of the provinces, the goods lay in one diocefe^ 
then adminiftration muft be taken out before the particular 
bifliops in whofe fevcral diocefes the goods arc ®, Qr if the 
deceafed had goods in the jurifdi^lion of one metropolitan, 
1 ying in divers diocefes, and in the other, but in one diocefe j 
then adminiftration muft be taken out before the archbiihop 
who has jurifdiftion over the divers diocefes, and before thq 
particular biftiop of the diocefe?, — The granting of ad- 
miniftration of the goods of every biftiop, although he hath 
not goods but in his own jurifdi£bion, doth belong to the 
archbifliop ^, 

There are certain peculiar ecclefiaftical ju^ifdi£lions, 
>vhere, by prefcription, or compofition, or other fpeciai title, 
the granting adminiftration of the goods of fuch as dwell and 
die within tbofe places, doth appertain to the judge of that; 
peculiar ^— There is the court of peculiars, which is a branch 
of, and annexed to the court of arches. It has a jurifdidion 
over all thofe parifties difperfed throughout the province of 
Canterbury, in the midft of other diocefes, which are exempt 
from the ordinary's jurifdiftion, and fubjeft to the metropoli- 
tan only •—Where one dies pofleffed of goods in the diocefe 
of an archbiOiop, and in a peculiar of the fame diocefe ; 
there ihall be feveral adminiftrations, and the archbifliop 
fhall have no prerogative, becaufe the peculiar was firft de- 
rived out of his jurifdidion ^ But where one dies pofieiled 
of goods in feveral peculiars within the fame diocefe ; in that 
cafe adminiftration fliall not be granted by the bifliopof the 
diocefe, but by the metropolitan; infomuch as they are 
exempt fropi ordinary jurifdifiion ". 

By the ftatute of the 4 Ann. c. 16. fe£^. a6. The power 
of granting probates of wills, and letters of adminiftration, of 

o Went. Off. Exec. 46. • Black. Com. 3 V. 65. 

p Itfld* < Gibfon, 472. Cro. Elis. 719. 

«4lnft. 335* «Oibroot47Z* Sivinb. 440, 
' Swiab. 4i7« 

the 
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the goods of perfons entitled to wages, for work done in her 
Majefty's yards and docks, is declared to be in the ordinary 
of the diocefe ; or fuch other perfons to whom the ordinary 
power of probates of wills, or granting of adminiftrations do 
belong, where fuch perfons ihall die; and the wages due to 
fuph perfons ihall not be taken to be honanotabtlia^ to found 
the jurifdi^ion of the prerogative court. 

The prerogative is grounded upon this reafonable found- 
ation ; that as bifhops were formerly themfelves the admi- 
niftrators to all inteftates in their own diocefe ; and as the 
prefent adminiftrators are in effc6l no other than their officers 
ot fubftitutes, it was impoffible for the bifhops, or thofe who 
a£led under them, to colledl any goods of the deceafed^ 
other than fuch as lay within their own diocefes, beyond 
which their epifcopal authority doth not extend. And it would 
be extremely troublefome, if as many adminiftrations were 
to be granted, as there are diocefes within which the de- 
ceafed had bona mtabiliay befides the uncertainty which cre- 
ditors and legatees would be at, in cafe different admini« 
ftrators were appointed, to afcertain the fund out of which 
their demands are to be paid* A prerogative is therefore 
very prudently vefled in the metropolitan of each province, 
to mal;e, in fuch cafes, one adminiflration ferve for all % 

It has been declared^ thfit adminiftrations committed bj 
the archbifhop, by his prerogative, to one who did not die 
poflefTed of goods in divers diocefes, were merely void. But 
the more current doctrine is, that fuch adminiftrations are 
not void, like thofe granted by a bifhop, where are bona no^ 
tabiliay but only voidable by fentence j becaufe the metropo- 
litan hath jurifdidion over all the diocefes in his province^ 
whereas a bifhop can by no means have jurifdidion in another 
diocefe^. It is faid, that if adminiflration be com- 
mitted in a diocefe where there are bofM notahilia^ though 

t Black. Com. a. V. 509, ^ 4 Burn'i Ecclcf. Law. 184. 
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fucb grant be ipjh/a^a^ void, yet they da not grartt a tiex^ 
3Kiniiniftration in the prerogative court, before tbcy have re- 
pealed that ; and in that cafe they (hall not be prohibited ^. 

Thus having treated on where and by whom adminlftra- 
tlon is to be granted, and herewith (hewn the reafonable 
foundation upon which the prerogative is founded, and 
touched upon the dodlrine of adminiftration being void when 
granted by an improper court ; we flijjl now (hew in what 
manner perfons inadvertantly applying for probates of wills, 
or adminiftrations, are to be treated by the refpedtive officers 
of fpiritual courts when fo applied to. 

As It hath been the cafe that many have been by appari-^ 
tors, both of inferior courts and the courts of the archbifliop's 
prerogative, much diftrafled, by being diverfly called and 
fummoned for probate of wills, or to take adminiftration* 
of the goods of perfons dying inteftate, and thereby have 
been vexed and grieved with many caufelefs and annecefTarV 
troubles and expcnces ; by Canon 91. ** It is conftiiuted and 
*^ appointed, that all chancellors, commfffaries, or officials, 
<* or any other exercifing ecclefiaftical jvtrifSi&ion whatfoever, 
<' (hall at the firft, charge with an oath all perfons called or vo- 
« luntarily appearing before them for the probate of any wiJI^ 
*« or the adminiftration of any goods, whedier they know, 6f 
«' (moved by any fpecial inducement) do firmly believe, that 
<* the party deceafed (whofe teftanieitt or goods depend now 
*' in queftion ) had, at the time of his or her death, any goods 
** or good debts in any other diocefe or diocefes, or peculiar 
" jurifdiflion within that province, than in that v^ho-ern the* 
*< faid party died, amounting to thevalueof 5I. And if the 
*' feid perfon cited, or voluntarily appearing before him, ftall 
«* upon his oath affirm, that he knoweth, or ( as aforefaid ) firmly 
<< believeth, that thefaid party deceafedbadgoods or gooddebts 

% Uff^fa^a void fignifies that it is See, the firft living is void i/>fi fiih^ 

Totd without any decree or fentence. 'viz, loitbout any declaratory fenteacei 

Asia the cafe of a perfon obtaining two and the patron may prefent to it« 

or more preftrments in the chAirch Dyer, 475.. 

fvitb cme» aot qualified by difpcnfatioo^ X 4 Burn^s Ecclef. Law, iS^. 
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^^ in any other diocefe or ^iocefes, or peculiar jurifdidioii 
^^ within the faid province, to the value of 51. and parti* 
^^ cularly fpecify and declare the fame, then (hall he pre« 
f^ ftntly difmifs him, not prefuming to intermeddle with tho 
^< prohate of the will, or to grant adminiftration of the goods 
♦* of the party fo dying intcftatc. Neither (hall he require or 
^^ exad any other charges of the faid parties, more than fuch 
** only as are due for the citation, and other procefs had, and 
^' ufed againft the faid parties, upon their further contumacy ; 
** but (hall openly and plainly declare and profefs, that the 
*^ faid caufe belongeth to the prerogative of the archbifhop of 
** that province ; admonifliing tlie party to prove the will, or 
** require adminiflration of the goods, of the court of the faid 
** prerogative, and to exhibit before him, the faid judge, the 
«* probate or adminiftration under the fcal of the prerogative, 
*• within forty days next following. And if any chancellor, 
<^ commiffary, official, or other exencifing ecclefiaftical jurif- 
** di£lion whatfoever, or any their rep;ifter fhall offend herein; 
" then let him be ipfo fa£lo fufpended from the execution of 
^* his office, not to be abfolvcd or releafed until he have rc- 
** ftored to the party all expencesby him laid out contrary to 
^ the tenor of the premifes ; and every fuch probate of any 
** teftament, or adminiftration of goods fo granted, fliall be 
<« held void and fruftrate to all effefls of the law whatfoever* 
•* And it is hereby further charged and injoined, that the re- 
** gifter of every inferior judge do, without difficulty or de- 
♦* lay, certify and inform the apparitor of the prerogative 
" court, repairing to him* once a month, and no ofteiier, 
•* what executors or adminiftrators have been' by his faid • 
** judge, for the incompetency of his own jurifdiflion, dif- 
** miffed to the faid prerogative court within the month next 
•* before j under pain of a month's fufpenfion from the ex-. 
** ercife of his office for every default therein." 

But it is provided that thi^ canon, or any thing therein 

contained, be not prejudicial to any compofition between^ 

the arcbbiibop and any bilhop or other ordinary, nor to any. 

.^ inferior 
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inferior judge that (hall grant any probate of teftamcnt or 
adminiftration of goods to any party that (hall voluntarily 
defire it, both out of the faid inferior court, and alfo out of 
the prerogative. And likewife, that if any man die in hinere^ 
that is, on a journey, the goods that be hath about him, at 
that prefent, (hall not caufe his teftament or adminiftration 
to be liable unto the prerogative court. 

In refpcft of the prerogative court, by Canon 93, <* It i» 

^* decreed and ordained, that no judge of the arcbbilhop's 

** prerogative fhall cite, or caufe to be cited ex officio % any 

^' perfoh whatfoever to any- of the before- mentioned intents, 

^^ unlefs he hath knowledge that the party deceafed was, at the 

** time of his death, poffefled of goods and chattels in fome 

*« other dioccfc or diocefes, or peculiar jurifdidlipn within 

•' that province, than in that wherein he died, amounting to 

♦< the value of 5I. at the leaft : and decreed and declared, 

•* that whofo hath not goods in divers diocefes to the faid fum 

*' or value, {hall not be accounted to have bona notabilia. 

^* Always provided, that this claufe here, and in the former 

^< conditution mentioned, fhall not prejudice thofe diocefes, 

*' where, by compofition or quftom, bona nofabilia are rated at 

** a greater fumS And if any judge of the prerogative court, 

•* or any, his furrogate, his regifter or apparitor, fhall cite or 

«* caufe any perfon to be cited into his court, contrary to 

** the tenor of the premifes, he fhall reflore to the party 

<< fo cited all his; cofls and charges ^ ax)d the a£ts and 

^< proceedings in that behalf fhall be held void and frMflrate^ 

*' Which e;(pences, if the faid judge or regifter, or ap-». 

'^ paritor, fhall refufe accordingly to pay \ he (ball be fuf« 

s It is fo called from tbe power a * ,The law concerniog tbii mitter is^ 

petfon has, by virtue of an officci to do tbat five pounds is the fum or value of 

certain afls without being applied to: notable goods. But where, bycompofi* 

as a juftice of peace may not only grant tlon or coftom in any county, bma ncn 

ffirety of the peace at the complaint or tahifta are rated at a greater fuifi, the 

rrqoeft of any perfon, but he may de- fame is' to continue unaltered; asinth^ 

mand and take it ex offcie at difcretiosi diocefe of London, it is lol. by com* 

iiz* DaU. ^70* pofitioB* 4 Born*8 E^clef. Law, iSi. 

•* pende4 
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^^ pended from th^ exercife of his office, until he yield to 
♦* the performance thereof.** 

What has been faid under this head refpeAing admini* 
ftration, is alike applicable to wills and teflaments. For 
regularly, he that (hall have the probate of a will, in cafe 
where a nian doth make a will, ihall have the granting of 
adminiAration of his goods and chattels in cafe he dies in- 
teftate *»• 



SECTION THE fOtTRTtt. 
WHAT THE PERSON, APPLYING FOR ADMINI^ 

STRATION, IS TO do before it is granted, 

THE praSice is not to liTue letters of adminiftration, 
until after the expiration of fourteen days from the 
death of the inteftate ; unlefs for fpecial caufe (as, that the 
goods would otherwife perifli, or the like) the judge fhall 
think fit to decree them fooner. On taking out letters of ad- 
tniniftration, the adminiftrator takes aiyoath, which is ufually 
in this form : " You fliall fwear, that you believe A. B. 
^ deceafed died without a will ; and that you will well and 
«« truly adminifter all and every the goods of the faid de- 
•* ceafed, and pay his debts as far as his goods will extend ; 
•* and that you will exhibit a true, full, and pcrfcft inven- 
** tory of the faid goods of the deceafed, and render a true 

** account of your adminiftration into the court of 

** C. when you fliall be thereunto lawfully required^.** You 
alfo fwear that you are the widow, fon, daughter, next of 
Jcin, or creditor, [as may be the cafe'] of the faid A. B. and 
that the whole of the goods, chattels, ^nd credits ^ he died 
poiTeiTed of, do not in value exceed the (urn of 1. ^< So 
«* help you God.** 

. ^ Shep. Toocb» 443. do with real eftatr, is hat already been 

c 4 Burn*s Ecclef. Law, 131* mentioned towards the foriner part of 

4) The adminiftration haa nothing to the preceding fe^lion* 

Br 
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By the ftatute of the %% & 23 Car. II. c. lo, // h eft^ 
aSfsdy that all ordinaries^ as well the judges of the prerogaiivit 
courts ^Canterbury ^«^ York, as all other ordinaries and ec- 
tlefiajlical judges^ and every of them^ having power to commit ^ 
adminif ration of the goods of perfons dying inieftate^ Jhall 
and may^ upon their granting and committing of adminijiratimt 
of the goods of perfons dying inteflate^ of the perfon cr perfons 
to whom any adminijiration is to he committed^ take fufficieni 
bond with two or more able fureties^ refpeH being had to tht 
value of the eflate^ in the name 9 f the ordinary^ with the condi- 
tion in form and manner following^ viz. 

- <• The condition of this obligation is fuch, that if the 
<< within bounden A. B. admrniftrator of all and fmgtilaf 
^^ the goods, chattels, and credits of C. D. deceafed, do 
** make or caufe to be made a true and perfeS inventory of 
<^ all and fmgular the goods, chattels, and credits of the faid 
f« deceafed, which have or (hall come to the haft<fe> pofleC- 
^^ fion, or knowledge of him the faid A* B. or into the hands 
^« and poffeffion of any other perfon or perfons for bkn j and 
^< the fame^ fo made, do exhibit or caufe to be eJchibited into 
** the regiftf y of , court, at or before the day 

c« of B^x( enfuing > arid the fame goods^ chattels^ 

«^ and credits^ and all other the goods^ chattels, ind credifs 
<^ of the faid deceaied at the time of hi$ death, which at any 
^^ time after (ball come to the hands or poiTeffion of the (aid 
*< A. B. or into the hands and pofleffion of any other perfon of 
^' perfons for him, do well and truly admintfier according to 
^* law - and further da make,, or caufe to be m^, a true and 
<' juft accountof his faid adminidracion,. at or before the 
" day of ; apd all the reft and refidue of the faid goods, 
*« chattels, and credits which ihall be found remaining 
** upou the faid adminiftrator's account, the, fame bdng 
« fifft examined and allowed of by tjie judge or judges for 
*« the time being of the faid court, (hall deliver and payv 
*< unto fuch perfon or perfons, refpeftively, as the faid 
M judge or judges/ by his ot their dccrefc or fentcnce, puf- 
« fuant to the true intent apd meaning of this aft, fliall , 
** limit and appoint; and if it fliall hereafter appear 
i « that 
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^ that any laft will and teftament was made by the faid de- 
<< ceafed, and the executor or executors therein named dd 
^< exhibit the fame into the faid court, making requeft to 
** have it allowed and approved accordingly, if the faid A. B. 
*' within bpunden, being thereunto required, do render and 
** deliver the faid letters of adminiftration (approbation of 
" fuch teftament being firft bad and made) in the faid court; 
** then this obligation to be void, and of none efFeA, or elfe 
•' to remain in full force, and virtue." 

This condition, as to the adminiftering truly, according 
to law, is ^o be intended in bringing in the adminiftrator's 
account, and not in paying the debts of the inteftate, and 
therefore a creditor (hall not take an affignment of the bond, 
and fue it, and for breach aflign non-payment of a debt to 
him^ era devafilavit committed by the adminiftrator ; for that 
wouJd be endlefs*. — By the ftatute of the i Jac. IL c. 17. 
fei^. 6. No adjniniftrator fhall be cited into court to rendec 
an account of the perfonal eftate of his iatedate, otherwife 
^ao by an inventory thereof, unlefs at the infiance of feme 
perfon in behalf of a minor, or having a demand out of fiich 
eflate as a creditor or next of kin ; nor iball be compeUable 
to accdunt before any ordinary or judge empowered by the 
a£l of 22 & 23 Car. II. otherwife than as mentioned by thist 
ad.— The ecclefiaftical court undcrftand no more by anac^ 
count, than^fome account in nature of an inventory^; and. 
the ordinary,, after the adminiflrator has exhibited an inven- 
tory, cannot compel the adminiftrator to account^ but it 
muft be at the-inftancc of the party (as one in behalf of a 
mifior, or one having demand out of the inteftate's eftate, aa 
ai creditor or next of kin) ; and therefore the iiirentory- and 
account are, as to the ordinary, the fame thing s. 

• I Salk. 316. grt»ted, fee pag. 17—41. 

f For more concermng the ioven- % 3Atk. 248. For mofcconcerm no- 
tary, and what may be required of the this, fee pag;. 61—63. 
admialftrator before adminifl ration ia 
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SECTION THE FIFTH. 

THE FEES AND EXPENCE of obtaining the 
ADMINISTRATION. 

StJCH a coiifiderable increafc in the fees and expence of 
obtaining adminiftration, having been occafioncd by 
twoftatutes made within the courfe of a few years paft, that 
the amount thereof at this time may feem almoft incredible 
to thofe, who but a few years ago had adminiftered to the 
eftate of any deceafed perfon j we fhall here, for the reader's 
information, trace the rife and progrcfs of this increafe, and 
In a fubfequent part of our worlt briefly point Out the net 
fum at this time paid for admmiftration, and proving a Will. 

The fees for adminiftration taken by the praftitioners in 
Doaors Commons, it is conceived, were much the fame with 
thofe in other ecclefiaftical courts throughout the kingdom, 
iind nearly the fame with the fees allowed to be taken by 
thofe praaitioners, as fettled by a jury, Nov. 19, i734>J»n<J 
tiU the firft of the two ftatutes above hinted at took effea, 
were as follows, viz. The whole fees for an adminiftration 
under 20I. that is, where the goods, chattels, and credits, 
did not amount to 20I. in value ; of a failor in the King's 
fcrvice, 7s. For an adminiftration under five p6unds in 
other cafes, 7s. For an adminiftration under 20I., ih is. 
And under 40I., il. i8s. For an adminiftration above 40I., 
2I 5S. \ which laft mentioned fum, by divers bills, the author' 
hereof had feen paid for adminiftrations in the courfe of fome 
years before the ftatute 19 Geo. III. hereafter mentioned 
took effba, was about 2I. los. including therein the ftamp 
duty for the bond mentioned in the foregoing feaion, and. 
alfo the feveral ftamp duties laid on by the ftatutes of the 
r W. & M. c. 21. and 9 W. III. c. 25. whereby it is en- 
aa*d* that for every fkin or piece of vellum or. parchment, 

k Floy«r's Ptoaot'l Pr»ai«, 172. 

or 
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or Iheet or piece of paper, on which fliall be written any let- 
ters of adminifiration (except of common feamen or com- 
mon foldiers flain or dead in the fervice) for any eftate above 
the value of 20I. fliall be paid a ftamp duty of los. By the 
ftatute 19 Geo. III. c. 66. if the eftate, for which the lat- 
ter adminiftration was taken, amounted to looL one pound 
for a ftamp duty was added to the 2I. los. which made it 
3I. 10s. And if the eftate amounted 'to 300L or upwards, 
another pound was added, whereby the adminiftration 
amounted to 4I. tos. And by the ftatute 23 Geo. III. c. 
58. where the eftate is of, or above the value of lool. there 
is an additional ftamp duty of 20s. which makes the above 
3I. TOS. to amount 104!. 10s. And where the eftate is of, 
or above the value of 300I. a further additional duty of 20s. 
which, added to the 2I. laid on by the ftatute 19 Geo. III. 
and the firft additional 20s. laid on by this ftatute, makq 4I. 
and this being added to the above mentioned 2I. los. caufes 
the adminiftration to amount to 61. 10s. And where the 
eftate is of, or above the value of 600). there is a further ad- 
ditional duty of 20s. which makes the adminiftration amount 
to 7I. 10s. And where the eftate is of, or above the value 
of loool. a further additional duty of 20s. which makes the 
adminiftration amount to 81. los. And the fees and ex- 
pence of proving a will in common form are about 7 or 8s. 
lefs than what is paid for letters of adminiftration ; that is, 
provided the will be very fliort j but if it is of any confi- 
derable length, the coft will be confiderably more, as in 
proportion to the length thereof. But what has been faid 
refpefling thefe fees, muft be underftood to be when the ad-^ 
miniftration iflues of courfe, or without being oppofed, and 
on perfonal application made for the fame; for if the grant- 
ing it is oppofed, the expence of obtaining it will be accord* 
ing to the cfi^e£t of the oppoiition, or the length fuch oppo- 
fition may be carried to after a caveat is entered, or fuit 
commenced. And if perfonal application is not made for 
the adminiftration, but inftead thereof a commiffion is ifluej 
for the adminift^ator to adminifter (as is ufual when the ad- 
miniftrator is ill, or lives at a great diftance from town), the 

C expence 
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expencc of a comixiiffion for an adminiftration or proving 
a will is confiderably more, concerning which we fhail make 
mention in afubfequcnt part of this work, and there fliew^ 
as propofed, what is now^the expence of obtaining admini- 
ftration, or proving a will, and that, either by perfbnal ap-- 
plication or commiflion ^* 



SECTION THE SIXTH. 

HOW, AND FOR WHAT REASON, THE ADMINI- 
STRATION MAY BE REVOKED. 

IF an adminiftration is granted, and afterwards a will id 
produced and proved, the adminiftration fliall be re- 
voked ^ The ordinary cannot repeal an adminiftration 

at his pleafure''. In the cafe of Sir George Sands, the 

father adminiftered to his fon, and afterwards a woman, pre- 
tending to be the fon*s wife, fued for a repeal j but a prohi- 
bition^ was granted, becaufe the ordinary had an ele£liofl 
to grant it either to the father or wife, and by granting it to 
the father, had executed his power". But where a feme - 
covert, that is, a married woman, died inteftate, and the 
next of kin to her obtained adminiftratiort, and the huftand 
fued for a repeal, a prohibition was denied ; becaufe in this 
cafe the ordinary had no power, or elecStion, to grant it to 
any perfon but the hufl}and ". 

The rule fcems to be, that an adminiftration may he 
repealed, although not arbitrarily, except where there (hall 
be juft caufe for fo doing -, as if the adminiftrator ftiould 

b See'pag. 191, 192. or Exchequer, dmffced to the judge 

I 2 Roirs Abr. 907. See more aa to and parties of a fuit in any inferior 

this, pag. 47. court. Black. Ccm. 2 V. 112. It is 

^ Swinb. 381. a writ to forbid any court to proceed 

^ A prohibition, is a writiflTuing pro- in any caufe there depending, on fug- 

perly out of the court of King's Bench, geftion that the cognisance thereof be- 

heing the King's prerogative writ; but longeth not to the court. Fitzb* Nat» 

for thft furtherance of juftice, It msy Brev. 39. 

now alfo be bad in Come cafes put of >n Raym. 93* 

|be court of Chancery, Common Pleas, n 3 Salk« zi,— See pag. 3. 

Q become 
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liecome lunatic, or the like ; of which the temporal courts 
arc to judge. So if the next of kin, at the death of the in^ 
teftate, happen to be uncapable of adminiftering^ by reafon 
of attaint or excommunication, and the ordinary commits it 
to another ; if he afterwards becomes capable, the ordinary 
may repeal the firiladminiftration, and commit it to the next 
of kin ^. And the fame is much more to be faid where the ad* 
miniflration was undue ab initio^ that is, from the beginning, 
whether as granted to any other than the next of kin, or 
granted by an incompetent authority, or in an irregular man- 
ner, without citing thofe who ought to have been cited ?• 

Where a man died inteftate, leaving a wife and a 
fifter, the fifter, upon the common oath, that (he be- 
lieved he died inteftate, without wife or children, obtained 
adminiftration. And in a fuit to repeal it, as obtained, 
by furprife, it appeared to be the cuftom of the court, 
never to grant it to the next of kin, until the wife is 
cited. The fifter moved for a prohibition, and infifted 
that the ordinary had executed his authority. But the 
court held, that the ordinary could not be faid to have 
executed his authority, having never had an opportunity 
to make theeleftion which the ftatute of the 21 Hen. Villi 
c. 5. gives him ; that it was incident to every court, to 
rcSify the miftakes they were led into by mifreprefenta- 
tion of the parties ; that if there were no furprife (of 
which the court below was judge) there ought to be a 
prohibition, becaiife then the adminiftration will have been 
duly and regularly granted ; but there was a plain furprife, 

and therefore they denied a prohibition^. It is faid, that 

an adminiftration may be repealed, without any fentence of 
revocation to be given in any fpiritual court, or otherwife | 
as by granting a new adminiftration '• 

• 4 Biirn*s Ec€)ef. Lawj 23$. % B'ul, S37« 

f Ibid. t Ih'ul. 
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Where the adminiftrator, after many goods admi- 
niftered, had his adminiftration revoked, and it was com- 
mitted to B. who fued the firft adminiftrator for goods un- 
duly adminiftered ; it was held, that there was no remedy 
but in Chancery. But it is conceived in fuch a cafe as this, 
the fecond adminiftrator might maintain an a£lion at law 
againft the firft, for money had atid received, or trover for 
any goods remaining in his poffeiBon'.— -See more concern- 
ing adminiftration revoked, p. 50. 



CHAP. II. 
Of the Adminiftrator. 

SECTION THE FIRST. 

HIS POWER BY VIRTUE OF THE ADMINISTRA- 
TION. 

HAVING feen who are entitled to the adminiftration, 
and of whom the fame is to be obtained ; with an 
account of the fees and expence of obtaining it, and how the 
fame may be revoked ; we may now confider the power the 
adminiftrator has, by having the adminiftration thus granted 
to him. Somewhat of this we have already feen, as that 
he cannot 2l&. before it is granted to him, and that after 
it is, he may bring aflions as an executor may ^— We have 
feen alfo Ine reafon why adminiftration ihould be thus 
granted ; as that the bifhops were formerly the adminiftra- 



• Jac. Law Dia. xo edit. tit. Ad- ^ Page a. 
mioiftrator. 
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tors of the goods and chattels of perfons dying inteftate % 
and this continued to be the cafe till the ftatute of the 
31 £dw. III. before mentioned^ was made*. But now ad- 
miniftrators are put upon the fame footing with regard to 
Aiits, and to accounting, as executors appointed by wilU*-^ 
. Where there be two adminiftrators, and one dies, the ad- 
miniflration furvives, and doth not ce&fe^: it not being 
like a letter of attorney to two, where by the death of one 
the authority ceafeth ; but 1% rather an office ; and ad- 
miniftrators are enabled to bring adions in their own names : 
they come in the place of executors, and therefore the of- 
fice furvives*. But if there is but one adminiftrator, and 
he dies, his executors are not adminiftrators, but it be- 
hoves the ordinary to commit a new adminiftration **• 
When, an adminiftrator hath judgment, and dies, his 
executors (as fuch) may not fue execution of the judg- 
ment J for none fhall have execution of this judgment, 
but he who (hall be fubjecS to the payment of the debts 
of the firft inteftate*^. If there be two or more ad- 
mi niftrators, one of them cannot fell goods, or releafe debts, 
without the others joining ; for they have but one authority 
given them by the bifhop over the goods : which authority, 
being given to many, is to be executed by all of them joined 
together **. But it is otherwife in refpedl to co-executors ; 
thefe being in law but one perfon, therefore the aft of one is 
the ad of them al), and the pofleffion of one is accounted the 
poffeffion of all*. 

An adminiftrator, by virtue of his adminiftratioh, hath 
intereft in all the chattels, real and perfonal, of the inteftate, 
and all the goodi and chattels, either in poffeffion or a6Hon ^^ 
in like manner as an executor in the goods of the teftator 
deceafed. And all thofe goods and chattels which belpnged 

« Page 9* ^ Page ^t 

• w Page %, c 5 Co. Rep. 9. 

X Black. Cum. z V. 495. d Lord Gacon*s Traa$, 162. i Atk. 

7 Ibid, ^^6* 460. 

» Page 6. e Svylnb. 318. 

a 2 Vern. 5i4« f ForthepartkuUreoftbenryreep.28. 
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to the inteftate at the time of his deaths and which came to 
the hands of the adminiftrator, fliall be ajitsj or fufBcient 
goods and chattels, to make him chargeable to creditors, as 
executors are to creditors and kgatees. But before they 
come to his hands he is not chargeable s, as we fliall fee 

more of hereafter^. An executor or adminiftrator fliall 

regularly charge others for any debt or duty due to the de- 
ceafed, as the deceafed himfelf might have done j and the 
^fame adJions the deceafed might have had,^ the fame aAions, 
for the moft part, the executor or adminiftrator may have 
alfo. But an executor or adminiftrator fliall not charge 
another, or have any aftion againft hfm for a perfonal 
wrong done to the teftator, when the wrong done to his per- 
fon, or that which is his, is of that nature for which damages 
only are to be recovered : and therefore an executor or ad- 
miniftrator cannot fue another for beating or wounding of 
the deceafed *• 

In aflions merely, perfonal, arifing ex deliSfo^ for wrongs 
adually done or committed by the defendant, as trefpafs, 
battery, and flander, the rule is aSfio perfonalis moritur cum 
perfonoy that a perfonal a£tion dies with the perfon j and it 
never fliall be revived, either by or againft the executors, or 
other reprefentatives. For neither the executors of the 
plaintiff have received, nor thofe of the defendant have com- 
mitted, in their own perfonal capacity, any manner of wrong 
or injury. But in adions arifing ex contra^Uy by breach of 
promife and the like, where the right defcends to the repre- 
fentatives of the plaintiff, and thofe of the defendant have 
afTets to anfwer the demand, though the fuits fliall abate by 
the death of the parties, yet they may be revived againft, or 
by, the executors or adminijirators ; being indeed rather ac- 
tions againft the property, than the perfon, in which the ex- 
ecutors, or adminijirators y have now the fame intereft that the 
teftator or inteftate had before*^. 



Z Wood*s Inft. new edit* 339. i Shep. Tocch. 459. 

^ Pagc^G, 47. ^ Black. Com. 3 V, joa. 
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By the ftatute of the 31 Edw» III. before mentioned, ad« 
ininiflrators (hall have an action to den>and and recover, as 
executors, the debts due to the inteftate. So if a man take 
from the executor or adminiftrator the goods of the deceafed ; 
for this they mud bring their zGtxon at common law ; for 
they cannot fue for the goods of the deceafed in a court ec- 
clefiafticaP. And tenants may be fued at the common law 
by executors or adminiftrators for rent behind, and due to 
the teftator or inteftate in his lifetime, or at the time of his 
death ; and they may for the fame diftrain the land charged 
with the rent" ; and where the teftator or inteftate is tenant 
for life only, his executors or adminiftrators may have an 
a£^ion at law for rent that did not become due til] the death 
of fuch teftator or inteftate, as will be fhewn after we have 
pointed out fome particular rents that, being due to the 
teftator or inteftate in his lifetime, may be obtained by the 
executors, or adminiftrators, by action at law or dlflrefs. 

By the ftatute of the 32 Hen. VIII, c. 37. fe£l. i. after re- 
citing, that by the order of the common law, the executors 
or adminiftrators of tenants in fee-fimple, tenants in fee-tail, 
and tenants for term of life, of rent- fer vices, rent-charges^ 
rent-fecks, and fee-^rms, had no remedy to recover fuch ar- 
rears of the faid rents or fee- farms as were due unto the tef- 
tators in their lives, nor yet the heirs of fuch teftator, nor 
any perfon having the reverfion of his eftate after his dece^fe : 
it is enafled, that the executors or adminiftrators of tenants 
in fee-fimple, tenants in fee-tail, and tenants for term of life^ 
of rent-fervices, rent-charges, rent-fecks, and fee-farms, 
unto whom any fuch rent or fee-farm be due, fhall have 
an action of debt for fuch arrears againft the tenants who 
ought to have paid in the lifetime of their teftator, or againft - 
their executors or adminiftrators ; or may diftrain for the 
arrears on the land, or other hereditaments chargeable 
therewith, fo long as the lands, or other hereditaments, con« 

i Swlnb. 18. 10 Mod. lU » 9winb. iS. 
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tinue in the feifin or poflieifion of the tenant in demefne ; 
who ought immediately to have paid the rent or fee-fiirm, or 
the feifin, or poffeffion of any other perfon claiming only 
from the fame tenant by purchafe, gift, or defcent, in like 
manner as their tedator might have done. 

Tenants in fee-fimple, fee-tail, or for term of life, arc 
tjiofe who hold any meffuages, lands, or tenements, in fee- 
fimple, fee-tail, or for term of life " 5 and as they may hold 
any meffuages, lands, or tenements, in this manner, fp they 
may rent-fervice, rent-charge, rent-feck, and fee-farm or 
fecrfarm rent ; which are called incorporeal hereditaments, 
as being a right iffuing out of a thing corporate, though not 
the thing itfelf, but fomething collateral thereto, which may 
be lands or houfes **. Exnt-fervice is fo called, becaufe it hath 
fome corporeal fervice incident to it, as at theleaft fealty, or 
the feodal oath of fidelity. For, if a tenant holds his land 
by fealty, and ten fhillings rent; or by fervice of plowing 
the lord's land, and five (hillings rent ; thefe pecuniary rents, 
being connedled with perfonal fervices, are therefore called 
rent-fervice P. A rent-charge is where the owner of the rent 
hath no future intereft or revcrfion expe£lant in the land ; 
as where a man by deed maketh over to others his whole 
eftate in fee-fimple, with a certain rent payable thereout, and 
adds to the deed a covenant or claufe of diftrefs, that if the 
rent htarrear^ or behind, it fli^ll be lawful to diftrain for the 
fame. In this cafe the land is liable to diftrefs, not of com- 
mon right, but by virtue of the claufe in the deed : and there- 
fore it is called a rent-charge -^ becaufe in this manner the 
land is charged with a diftrefs for the payment of it 'J, Rent- 
fecky reditus Jiccus^ or barren rent, is in effed nothing more 
than a rent referved by deed, but without any claufe of dif- 
trefs \ A fee-farm rent is a rent-charge iffuing out of an 
eftate in fee; of at leaft one-fourth of the value of the 
lands, at the time of the refervation : for a grant of lands, 

» Black. Com. % V. 59. q Ibid, 
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referving fo confiderable a rent, is indeed only letting lands 
to farm in feeofioiple, inftead of the ufual methods for life or 
years '. 

The word demefne^ or as it is fometimes termed, demeine^ 
or demain^ is oft-times ufed for a diftinflion between thofe 
lands that the lord of the manor hath in his own hands, or 
in the hands of his leiTee demifed at a raclc*rent, and fuch 
other lands appertaining to the manor which belong to free 
or copy- holders. But the tenant in demefne before mentioned, 
lignifies the perfon feifed or poffeffed of the inheritance. 

By fe£l. 2. of the ftatute laft mentioned, it is provided, 
that the fame fhall not extend to any manor or lord(hip ia 
"Wales, whereof the inhabitants have ufed to pay to every 
lord or owner thereof, at his fi/ft entry into the fame, any 
fum for the redemption and difcharge of all duties and pe- 
nalties, wherewith the inhabitants were chargeable to any of 
the lord's ancedors. 

Sect. 3. If any man fhall have, in right of his wife, any 
cftate in fee-fimple, fee- tail, or for term of life, in any rents 
or fee-farms, and the fame be due and ^unpaid in the wife's 
life ; the hufband, after the death of his wife, his executors 
and adminiArators, fhall have adion of debt for the arrears, 
or may diftrain for the fame, as he might have done if his 
wife had been lining* 

Sect. 4. If any perfon fhall have any rents or fee-farms, 
for term of life of any other perfon, and thie fame be due 
and unpaid in the life of fuch other perfon, and he die; he 
to whom the fame was due, his executors or adniiniflrators, 
may have an aSion of debt againft the tenant in demefney. 
who ought to have paid the fame when it wais firft due 
bis executors and adminiftrators ; or may diftrain for. 
the fame upon fuch lands and tenements out of which 

• Black. Com. % V. 43. Th« learn- founded on the perpetuity of the rent tx 

ed author of the Notes on Co, Litt. fays, fervice j not on the quantum^ Co. Litt. ♦ 

the true meaning of fee* farm, is a per- 14^^^ Note 5* 13 edU« 
jpetaai Uxm or %^v\ \ the nam: beio$ 
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the faid rents or fee-forms were iffuing and payable ; in lite 
manner and form as he might have done, if fiich perfon, by 
wbofe death the aforefaid eftate in the faid rents and fee^ 
farms was determined and expired^ had been in full life. 

Hence we may perceive that executors amdadniiniftrators, 
by a£lion at law, or diftrefs, are enabled to obtain rent which 
was due to their teftator or inteftate ; and as to pcrfons who 
Hold eftates for term of life only, ufually termed tenants for 
Hky the executors and admfniftrators of whom, are now en- 
abled to recover, by an aftion at law, rent which did not 
become due in the lifetime of their teftator or inteftate ; and 
as concerning thofe tenaats for life, mention having lately 
been made, and in difFererit parts of this work divers of 
them defcribed, whereto we fhall refer for a further de- 
fcription of them ' ; here we may obferve that leflees of te- 
nants for life, before the making of the ftatute we are about 
to mention, had at the common law a moft unreafonable ad- 
vantage ; for, at the death of the leflbrs, thefe under tenants, 
the leflees might if they pleafed quit the premifes and pay no 
rent to any body for the occupation of the land fmce the 
laft quarter day, or other day affigned for payment of rent ^ 
To remedy which by ftatute ii Geo» II. c. 19. (wherein 
it being recited, that where any leflfor, or landlord, having 
only an eftate for life, in lands, tenements, or hereditaments 
/tiemifed, happened to die before or on the day on which 
any rent was rcferved or made payable, fuch rent, or any 
part thereof, was not by law recoverable by the executors 
or adminiftrators of fuch lefTor or landlord ; nor was the 
perfon in reverfion entitled thereunto^ any other than for the 
life and occupation of fuch lands, tenements, or heredita- 
ments, from the death of the tenant for life ; of which ad- , 
vantage had been often taken by the under-tenants, who 
thereby avoided paying any thing for the fame) 5 it is en- 
acted, that where any tenant for life (hall happen to die before 

t Tenants for life are thofe who hold nantt by the curtefy of England ^e- 

any fneffuages, lands, or tenements, for fcribed p. 94* and tenants in dower 

lerm of life, p. 24.. Thofe may be p. 96. may be termed tenanu for life, 
ereated by deed or grant, p, a8. And le- » xo C«. Kcp. 127. 
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or on the day on which any rent was referved or made pay- 
able, upon any demife or leafe of any lands, tenements, or 
hereditaments, ^hich determined on the death of fuch tenant 
for life, that the executors or adminiftrators of fudi tenant 
for life, (ball, in an a£lion upon the cafe, recover of fuch te- 
nant or under-tenants of fuch lands, tenements, or heredita- 
ments ; if foch tenanf for life die on the day on which the 
fame was made payable, the whole, or if before fuch day, 
then a proportion, of fuch rent, according to the time fuch 
tenant for life lived of the laft year or quarter of a year, or 
other time in which the faid rent was growing due, making 
all juft allowances, 

Xo the end that a due regard be had to creditors, by the 
ftatute of the 22 & 23 Car, II. c. 10. called the ftatute of 
diftributions, as was mentioned in the fecond fe£lion of the 
foregoing chapter ; it is ena£led, that no diftribution of the 
goods of any perfon dying inteftate be made, till after one' 
year be fully expired after the inteftate's death. -An ad- 

miniftrator, as well as an executor, is allowed, among debts 
of equal degree, to pay himfelf firft, by retaining in his 
bands fo much as his debt amounts to. So if a perfbn 
indebted to another makes his creditor or debtee executor,' 
or if fuch creditor obtains letters of adminiftration to his 
debtor, in thefe cafes the. law gives him a remedy for his 
debt, by allowing him to retain fo much as will pay himfelf, 
before any other creditors whofe debts are of equal degree. 
This is a remedy by mere a£l of law, and grounded upon this 
reafon ; that the executor cannot, without an apparent ab« 
furdity, commence a fuit againft himfelf, as reprefentative of 
the deceafed, to recover that which is due to him in his own 
private capacity : but having the whole perfonal eftate in his 
hands, fo much as is fufficient to anfwer his own demand is, 
by operation of law, applied to that particular purpofe. £lfe 
by being made executor he would be put in a worfe con- 
dition than all the reft of the world befides ; for, as he can 
commence no fuit, he muft be paid the laft of any, and of 
courfe muft lofe his debt in cafe the eftate of the teftator 
0iould prove infolvent, unlefs he be allowed to retain it. 

fiut 
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But the executor (hall not retain his own debt, in prejudice 
to thofe of a higher degree ; for the law only puts him in the 
feme fituation, as if he had fued himfelf as executor, and re- 
covered bis debt 5 which he never could be fuppofed to have 
done, while debts of a higher nature fubfifted. Neither (hall 
one executor be allowed to retain his own debt in prejudice 
to that of his co-executor in equal degree ; but both fhall 
be difchargedin proportion '^. — The power the adminiftrator 
has, in favouring and preferring creditors in the courfe of 
paying debts, will be feen hereafter * ; together with fomc 
other powers he has vetted in him *"• 

SECTION THE SECOND. 

THE PARTICULARS of what the ADMINI- 

STRATOR IS INTERESTED IN, BY VIRTUE OF 

HIS ADMINISTRATj[ON. 

HAVING fliewn, that the adminiftrator, by virtue of 
his adminlftration, hath intereft in all the chattels, 
real and perfonal, of the inteftate, and all the goods and chat- 
tels either in poffeflion or acfJion *; we come now to confidcr 
what thefe are in particular • 

Chattels comprehend all goods, moveable and im* 
moveable ; except fuch as are in the mature of freehold or 
parcel of it ; and this word by the common law extends 
to all moveable and immoveable goods. But eftates of 
inheritance *, or freehold *», cannot by the common law be 

w BJack. Com. 3 V. iS, of his own life, or for that of any other 

* Pag* 53t S4« 56* 57*58. perfon, or for more lives, than one: 

7 Pag. 43, 44, ih any of which cafes he isftiled tenant 

» Pag. a I. for life 5 only, when he holds the eftate 

a It more parricniars concerniag by the life of another, he is ufuallj 

cfiatesof inheritance, fcc pag. 86. called tenant purauUrvie. Black. Com» 

b Eftates of freehold aie either of 2 V. 104. 120.— -A leafc for 99 years, 

inheritance or not of inheritance, and detcrm'nable upon a life or lives, is not 

thefe not of inheritance are but for life a le^fe for life to make a freehold ; but 

r«ly. Eftates of frethold, not of inhe- a leafe for year9, or chattel determinable 

ritance, may be created by deed or grant \ upon life or lives, and an efta*e for 1000 

as where a leafe is made of lanJs or te* years] is net a freehold, or of fo high a 

xxments to a man to- hold for the term nature asan eftate for life. Co. Litt. 46. 
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termed goods and chattels. Chaiuh are either perfonal or 
real. Perfonal^ as houfehold-ftufF, goods and ware« in a (hop; 
carts, ploughs, horfes, oxen, iheep, and the like : and thefe 
are called perfonal in two refpefls ; one becaufe they belong 
immediately to the perfon of a man ; the other, for that 
being any way injurioufly with-held from him, he hath no 
other remedy to recover them but by perfonal adiion. Chat^ 
tels-realy arc fuch as either appertain, not' immediately to the 
perfon, but to fome other thing by way of dependency; 
as a box with charters of land, or fuch as are ifluing out of 
fome immoveable thing; as a leafe, or rent for term of 
years : and chattels-real concern the reality, lands and tene- 
ments, intereft in advowfons, in ftatutes merchant, and the 
Jike^. But fi£hes in ft pond, conies in a warren, deer in a 
park, pigeons in a dove-hbufe, where the teftator or inteflafe 
had the inheritance, or but for life, in the pond, warren, park, 
and dove-houfe, are not chattels at all, nor go to the exe- 
cutor or admintjirator ; but to the heir with the inheritance : 
and therefore they are not to be put in the inventory of the 
goods and chattels of the party deceafed. But if the teftator 
or inUjiaU have any tame pigeons, deer, rabbits, pheafants, 
or partridges, they fhall go to the executors or admtniftrators ; 
and though they were not tame, yet if they were kept alive 
in any room, cage, or fuch like place : fo fifli in a trunk ; 
alfo young pigeons, though not tame, being in the dove- 
houfe, and not able to fly out ^. Alfo hounds, greyhounds, 
fpaniels, and the like, as they may be valuable, and may 
ferve not only for delight, but for profit, fhall go to the 
executors or admititftrators^. And they (hall have all 
leaips for years, though they may be for 1000 years f, and 
all lands extended on any judgment, ftatute, or recognizance, 
and all arrears of rent due at the death of the teftator or in- 
teftate «, the latter whereof being treated on in the preceding 
fe£lion. And they fliall have all eftates pur auter vUy that 

« Co. Litt. ii8. f Fitash. Nat. Brer. 120, 

d 4 Burn'i Ecclcf. Law, 240. S 4 Burn's Ecdcf. Law, 242. Law 

•J^* ofTcft. 141. 
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is, eftates held during the life of another, as before men* 
tioned* Thefe being diftributable by the ftatute of the 
14 Geo. II* c. 20. (hall, where a man dies inteftate^ and 
they were not. made to him and bis heirs, be diftributed 
in the fame manner as his pcrfonal eftate ; but it is other i 
-mk if made to the inteilate and his heirs* For which fee 
more hereafter, p. 49* 

Corn fown will al/b go to the executor or adminifirator, 
and not to the heir, fo alfo will bops, though not fown, if 
planted, and laffcon and hemp**. This being what is ufually 
ftiled emblements, the doctrine oT which extends not only to 
corn fown, but to roots planted, or other annual arti- 
ficial profit ^ as clover, faint- foin, and the like, which 
was fown by the deceafed ^. But it is othcrwife of fruit- 
trees, grafs, and the like 5 which are not planted annually 
at the expence and labour of the tenant, but are either the 
J)ermanent or natural profit of the earth *. So thefe latter 
go to the heir, and not to the executor or adminiftrator. 
And Mr. Wentworth thinks, that roots in gardens, as car- 
rots, parfnips, turnips, fkirrcts, and fuch like (which he 
fays may be of value in gardens about London, and fome 
great towns), fhall not go to the executor, but to 
the heir 5 bccaufe they cannot be taken without dig- 
ging and breaking the foil ". But it feems very clear by 
Lord Coke", and Sir William Blackftone% that thefe 
fhall go to the executor or adminiftrator ^ and not to the 
heir. 

If a man feifed for life, or in fee, or tail, in his owii right, 
or in the right of his wife, and fows the ground with corn, 
but dies before it is ripe, his executors or adminijirators fhall 
have it, and not the wife or heir : but grafs ready to be cut 
for hay, apples, pears, and other fruit on the trees, (hall not 
go to the executors bt adminijirators. And the reafon of the dif- 

h 4 Burn's Ecckf. Law, 14a. » Went. Off. Exec. 61. 

I Black. Com. a V. 1*3. ' " Co. Utt. 55. 
k 4 Born'i Ecclcf. Law, %^ • Com. 2 V, ii». 

I 3lavk, Com* 2 V. 1*3. 
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ference ts, becaufe the former comes not merely jfrom the 
foil, without the induftry or manurance of man, as the lat- 
ter doth. And if the wife had a leafe for years, as executrix; 
and the huiband fows the ground with corn, and dies before 
it is ripe, the com fhall go to his ^xecutor^ w admini/fratcrs^ 
or at leaft, fo much as is more than the yearly rent of the 
land : but if the hufband and wife were joint-tenants of the 
land, (he (ball have the corn and not his executors i*. And 
if a parfon fows his glebe land, and dies before feverance, 
and after his fucceflbr is admitted, inftituted, and induded, 
before the corn is cut, it (hall go to the executors or admi* 
njftrators of the deceafed, who muft pay tithes thereof to the 
fuccefTor ^• 

Things that are affixed to the tenement, and are made 
parcel of the freehold, belong to the heir, and not to the 
executor or adminijlrator ; as the glafs annexed to the win- 
dows of the houfe, which is parcel of the houfe, and fliall 
defcend as parcel of the inheritance to the heir, and the 
executors or adminijlrators (hall not have it.- And although 
the Icflee himfelf, at his own coft, caufe the glafs to 
be put into the windows, yet, the fame being parcel of 
the houfe, he cannot take it away afterwards, without 
danger of punifliment for wafte. Neither is there any 
material difference in law, whether the glafs was annexed 
to the window with nails, or in any other manner, either 
by the lord or by the tenant ; for being once affixed to the 
freehold, the fame cannot be removed by the leffee, but 
(hall belong to the heir, and not to the executors or 
adminiftrators ^ . So in refpeft of wainfcot, this being 
annexed unto the houfe, either by the leflbr or by the 
leflee, is parcel of the houfe. And there is no difference 
whether it be affixed with great nails or little nails, or 
' by fcr«ws or irons thruft through the pofts or walls of 
the houfe ; for howfoevcr it be affixed, either in manner 
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aforefaid, or in any other manner, it is parcel of the free-*' 
hold ; and if the executors or adminiftrators fliall remove 
it, they are punifliable for the fame ' : and not only glafs 
and wainfcot, but any other fuch like thing affixed to the 
freehold, or to the ground, with mortar and ftone ; as tables 
dormant, leads, mangers, and fuch like ; thefe alfo belong 
to the heir, and not to the executor or aihninijiraior^. 
As do alfo millftones, anvils, doors, keys, window-ib utters ; 
none of thefe being chattels, but parcel of the freehold, 
or thereto pertaining, (ball not go to the executors " or ad- 
minijirators* 

An executor taking away a furnace which was fet up in 
the middle of a houfe, and not fixed to any wall^ the 
heir brought an afiion of trefpafs againft him, and it 
was adjudged for the heir, that this fhoiild go as part 
of the freehold and inheritance to the heir. But in the 
cafe of Day and Aufiin^ Walmfley fai^, that Lord Dyer's 
opinion was, that where the furnace is not affixed to the 
wall, the leflee might, within his term, take it away ; 
but not if it was fixed to the wall, for there it would 

ftrengthcn the houfe ^. Pidures and glafles, though, 

generally fpcaking, not part of the freehold, yet if put 
up inftead of wainfcot, or where otherwife wainfcot 
would have been put up, (hall go to the heir ; for the 
houfe ought not to come to the heir maimed or dif- 
figured ^, But in the cafe of Harvey and Harvey^ 
M. 14 Geo. II. in trover by the executor againft the 
heir, it was held by chief juftice Lee, that hangings, 
tapeftry, and iron backs to chimneys, belonged to the 
executor ; who recovered accordingly againft the heir. 
And the law feems now to be held not fo ftrift as 
formerly ; and if thefe things can be taken away with- 
out prejudice to the fabric of the houfe, it feems 
that the executor or admlniflrator fhall have them ; as 
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jtabfes, although faftened to the floor ; furnaces^ if not mado 
part of the wall, grates, iron ovens, jacks, clock-cafes, and 
fuch like, although fixed to the freehold by nails or others 
wife K 

Ik the cafe of Lawton and Lawioriy T743, the queffion was, 
ivhether a fire-engine, fet up for the benefit of a colliery by 
a tenant for life, (hall be confidered as perfonal eftate, and 
go to the executoJ" ; or fixed to the freehold, and to go to 
a remainder man ^. For the plaintiff (who was a creditor of 
the tenant for life) evidence was read, to prove that the fire- 
engine was worth, to be fold, 350I. and that it is cuftomary 
to remove fire-engines. And it was urged, that the teftator 
had died greatly in debt ; and it would be hard,~when he had 
been laying out his creditors money in ereding this engine, 
that they fliould not have the benefit of it, but that the ftri£t 
rule of law fliould take place. And it was compared to the 
cafe of a cyder mill, which is let in very deep into the ground 
and is certainly fixed to the freehold j and yet lord chief 
baron. Comyns, at the affixes at Worcefter, upon an adion 
of trover brou^t by an executor againfl the heir, was of 
opinion, that it was perfonal eftate, and diredled the jury to 
find for the executor. And lord chancellor Hardwicke, on 
the queftion of the fire-engine, whether it fhould be confidered 
as perfonal eftate, and confequently applied to the increafe of 
afTets.for payment of debts, fays, it appears in evidence, 
•that in its own nature it is a perfonal moveable chattel, takpn 
either in part or in grofs before it is put up. But then it is in* 
fifted, that fixing it, in order to majce it work, is properly an 
annexation to the freehold. In the old cafes they go a great 
way upon the annexation to the freehold \ and fo long ago as 
Henry the feventh's time, the courts of law conftrued even a 
copper and furnaces to be part of the freehold. Since that 

r 4 6urn*i Ecclef. law, 244. determination of A*s eftate for life, )i- 

2 A rema»i)der man, is he who hai oniteth ic to B and hit heirs for ever, 
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timcj th© general grounds the courts have gone upon of fcf- 
laxing this ftria conftruftion of law is, that it is for the be^ 
iiefit of the public, to encourage tenants for life to do what i* 
advantageous to the cftate during their term. What wQuld 
have been held to be wafte in Henry the feventh's time, as 
removing wainfcot fixed only by fcrews, and marble chim- 
ney-pieces, is now allowed to be done, Coppdr$, and all 
forts of brewing veffels, cannot poUibly be ufed, without be- 
ing as much fixed as fire-engines j and in brew-houfes efpe- 
cially, pipes muft be laid through the walls, and fupported by 
walls J and yet, notwithftanding this, as they are laid for con- 
venience of trade, landlords will not be allowed to retain them. 
The old rules of l^w h?ive been relaxed chiefly between land-* 
lord and tenant, and not fo frequently between an anceftor 
and heir at law, or tenant for life and remainder man. But ' 
even in thefe cafes, it admits the confideration of public con* 
veniency for determining thequeftioii ; • and after making fome 
more obfervatrons on the cafe, lord Hardwicke fays, upon the 
whole, 1 think this fire-engine ought to be confidered as part , 
of the perfonal eftate of Mr. Lawton, and go to the exe- 
cutor for increafe of aflfets. And decreed accordingly S 

There are fome goods and perfona} chattels called heir- 
looms, which, contrary to tht nature of chattels, fhall go by 
fpecial cuftom to the heir along with the inheritance, and 
Hot to the execiitor or aJminiJiratsr of the laft proprietor ; 
and thefe are generally fuch things as cannot be taken away 
without damaging or difmembering the freehold ^.'— If a 
roan be fcifed of a houfe, and poffeffed of divers heir-looms, . 
that by cuftom have gone with the houfe from heir to heir 5 
it feemeth that thefo, although no part of the freehold, fhallr 
go to the heir, and nol to the executor *^ ; and that if a man 

devifeth thefe away by his will, t-his devrfe is void ^ .^ By 

fpecial cuftom in fome places, carriages, utenfils, and other 
hpufehold implements, may be heir-looms j but fuch cuftoai 
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fhuft' be ftriaiy proved «.— Other perfonal chattels there 
are» vfhith defcend to the heir in nature of heir-looms, as a 
monument or tombftone in a church, dt the coat-armour of 
his ahceftor there hung up, with the penfions and other en- 
figns of honbur, fuited to his degree. In this cafe, althouglt 
the freehold of the church is in the patfon, and thefe are an- 
flexed to that freehold, yet cannot the parfon, or any other, 
take them away or deface' them, Without being liable to an 
adlion from the heir. Pews in the church are fomewhat of 
the fame nature, which may defcend by cuftom immemorial 
(without any ecclefiaftical concurrence) from the anceftor 
to the heir. But though the heir has a property in the mo- 
numents and efcutcheons of his anceftors, yet he has none 
in their bodies or aihes ; nor can he bring any civil adion 
againft fuch as indecently at leaft, if not impioufly, violate 
and difturb their remains, when dead and buried. The 
parfori, indeed, who has the freehold of the foil, may bring 
an adi'on of trefpafs againft fuch as dig or difturb it : and if 
any one, in taking up a dead body, fteals the fliroud or other 
apparel, it will be felony; for the property thereof remains 
in the executor, or whoever was stt the charge of the fu- 
neral ^ 

Charters and dee^s, court-rolls, and other evidences of 
the land, together with the chefts in which they are con- 
tained^ fhall pafs together with the land to the heir, in the 
nature of herr-looitis, and fhall not go to the executor or 
achMfinVltralor >• But asr to the chefts, Mdlle make? a diftinc* 
don, and faith, if the writings whi^b contern the inherit- 
ance are in a cheft^ the executor fhall have the cheft, and 
the heir the writings. But if the cheft be flitit, the heir' 
fiiall have the cheft alfo 5 if it be not fliut, the executor ^ 
fhall bAve the cheft ^ The author of the Law of Tefta- 
ments obfevves, that this diftin£tion feemeth not to be well 

e Black. Com. % V. 418. S Ibid. 
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taken j for if it be a box intended for the keeping of tJwi 
deeds, the heir ought to have it, whether locked or open i 
on the other hand, if it be a box defigned for other ufe, as 
for keeping linen, it cannot be faid to be appurtenant to evi- 
dences, although fome be in it, for fo may other things 
alfo ; or perhaps it may be a cheft or cabinet of great value, 
and this he fays, furely fhall not go to the heir, when perhaps 
there is not perfonal eftate fufficient to pay the tcftator's debts*. 

Besides thefe things that are in the nature of heir-looms, 
there are fome other goods and perfonal chattels that 
may not go to the executors or adminiftrators ; as, ^a^ 
raphernalia^ which our law ufes to fignify the apparel 
and ornaments of the wife, fuitable to her rank and 
degree; and which fHe becomes entitled to at the death 
of her hufband, over and above her jointure or dower, 
and preferable to all other reprefentatives : and the jewels 
of a peerefs ufually worn by her, have been held to be; 
paraphernalia. And the hufband cannot by will devife 
from his wife fuch ornaments and jewels i though during 
his life, perhaps, he hath the power (if unkindly incUned 
to exert it) to fell them or give them away. But if 
fhe continues in the ' ufe of them till his death, (he 
fhall afterwards retain them againft his executors and ad- 
miniftrators, and all other pcrfons, except creditors, 
where there is a deficiency of affets. And her neccf- 
fary apparel is proteded even againft the claim of cre- 
ditors^. But fhe fhall not have exceffive apparel; and 
if fhe takes more than is convenient, (he fb^U be taken 
to be an executor of her own wrong. If the hufband 
delivers his wife a piece of filk to make a garment, 
and dies, although it was not made into a garment in 
the life of the hufband, yet the wife fhall have it, and 
not the executors of the hufband ; but againft the debtee 
of the hufband, the wife fhall have no more apparel 

i Law of TcA. 34j, ^ Black, Com. 2 V. 435. 
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tban is convenient*.— Where the queftion to be decided 
was, whether paraphernalia Ihould be liable to the payment 
of fimple contract creditors and legacies, lord Hardwicke 
faid, at law, where the hufband dies indebted, the widow 
cannot have htr paraphernalia j but this court ™ does not de- 
termine fo ftridtly ; for, if the perfonal eftate hath been ex- 
haufted in payment of fpecialty creditors ", (he (hall ftand in 
their place, as to fo much of the real aflets® of the heir at 
law ; for (he has a prior right, and a fuperior one to legatees, 
who take only by the bounty of the teftator p. So likewife, 
if the hufband pledges the wife's paraphernalia^ and dies, 
leaving a fufficient eftate to redeem the pledge, and pay all 
his debts, (he fhali be entitled to have it redeemed out of the 
liufband's perfonal eftate. — But the hu(band may alienate 
the fame in his lifetime *? ; that is, he may transfer the pro- 
perty to another. To alienate, or to alien, chiefly relates to. 
lands or tenements, as to alien land in fee, is to fell the fee- 
Qaiple thercQf. 



SECTION THE THIRD. 
OF MAKING AN INVENTORY. 

THE executor or adminiftrator is to make an inventory 
of all the goods and chattels, whether in pofleiSon or 
action of the deceafed ; which he is to deliver in to the ordi-P 
nary upon oath, if thereunto lawfully required % It is faid, 
that if an executor, without making an inventory, (hall 
interfere in the adminiftratipn of the goods of the de- 
ceafed,, except in certain cafes ; fuch as the funeral expences, 
the riecefTary prefervation of the goods, and the like ; he 
(hall be bound to anfwer to every one of his creditors 
hrs whole debt'j and that every legatary may recover 

1 I RolPs Abr.911. P Cafe of Saelfon and Corbet, June 

m The Court of Chancery. 16,1746. 3 Atk. 369. 
n For what fpecialty crrdltors are, 4 3 Atk. 394. 
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hi$ whole legacy at his hands : for in this cafe the law pre-* 
fumeth, that there are fufficient goods to pay all the le<« 
gacies, and that the executor doth fecretly and fraudulently 
fubtraft the fame. Whereas other wife the executor is pre- 
fumed not to have apy more goods \vhich were the tef- 
tator's than ^re dtjfcribed in the inventory, tHe fame 
being lawfully tpadc"^. And therefore if any creditor or 
legatary affirms, that the teftator had any more goods than 
are comprifed in the inventory, he muft prove the fame : 
otherwife the judge is to give credit to the inventory, being 
xmad^ in the due form of law ". But as the time of exhibit* 
ing fuch inventory is left to the difcretion of the ordinary, he 
may remit the making of it for a reafonable caufe ; as, 
where it may be expedient that the quantity of goods fbould 
not be divulged''. 

By the conftitution of Othobon, the inventory fhall 
be made in the prefence of fome credible perfons, who 
{ball competently underftand the value of the goods 
belonging tp tbc deceafed \ . for it is not fufEcient to 
make an inventory, unlefs the goods therein contained 
are particul^irly valuied s^nd app^ifed by fome ho|ie& and 
fkilful peffqns accoiding to their juft value ivk. their 
judgments and confciences ; being eAimated according to 
fuch price as the feme might be fold for at that time*, 
—By the pradice of the courts, if the goods of the 
deceafed fliall be appraifed. by any hpneft perfons in the 
neighVoUirbopd, and reduced into ^n inventory,, and after- 
yifdsi^ the invee^oi:y ih^U in. due time be exhibited, before 
t^ judge who proves th^ will or grants adminillra^ion, 
upon the oath of the executor or adminiftrator j fuch 
inventory "Ihall receive credit in all caufes and courts ; 
and he that exhibits it ih^U be-freed from the burden of 

t Swinb. %%%» ^ Lind. 176. 
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proving the truth thereof* or that the teftator had no 

mpre goods ; but the legatee* or other perfons pre« 

ferring claims, are to prove that goods have been omitted 
therein y# 

Sometimes when there is a conteft, it is demanded, 
and by the judge decreed, at the inftance of the party having 
intereft in the goods of the deceafed, that an inventory be ex- 
hibited upon the oath of the executor or adminiftrator, before 
the ifTuing of the probate or letters of adminiftration under 
feal; and then, notwithftanding the former general oath* 
had been taken for the faithful adminiftering the goods 
of the deceafed, and for exhibiting a true inventory, a"^ 
fpecial oath hath been ufed to be taken, at the time of ex-r 
hibiting the inventory, of the truth thereof, and that cither 
perfonally or by virtue of a commiffion. And fometimes 
before the grafting, or at leaft before the iffuing, tff the pro* 
bate or letters of adminiftration (inftead of an inventory of 
the goods of the deceafed dpon the oath of the party), at tht 
requeft of feme perfon having intereft, the judge iffueth 
% commiffion for the appraifement and tf ue vacation of thd 
goeds, rights, and credits, and infpe^tton of the obligations^ 
Jeafes,and olber writings and papers ^hatfoever, concerninig 
the perfonal 6ftate of the deceafed, at the houfe cf the deCeafed^ 
of elfewhere, wherefoever fats good», rights, or citdits remaiii 
Of be, on fuch a day or days, witii continuatron afvd proro^ 
gation of the tim« and place, as fball be needfiiU . Alfo in 
thefe cafes, there ufually iflfues a naonition againft the other 
party in fpecial, and all others in genera], wrtb whoni any 
of the goods, rights, or credits of the deceafesd remain and be,^ 
that they exhibit or Aew, or caufe to be exhibited or (hewn, 
really and with effeft, to the appraife/s, by virtue of tho corn- 

T I Oughton'*! Ordo Judicionmiy 3441 > Pag« 13. 
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tniflion aforefaid appointed, at the time and place of the exe* 
cution thereof, the aforefaid goods, rights, and ci edits of the 
deceafcd, and alfo the bonds, leafes, and other writings and 
papers concerning the pcrfonal eftate of the deceafed, remain- 
ing or being with them, or any of them j to the end that they 
may be appraifed and put in the inventory, on pain of law 
and contempt. — jSuch commiffioti being di^ly executed, the 
inventory is brought in and exhibited, figned by the hands of 
the commifEoners or appraifers, or two of theqi at the leaft, 
without the Oath of the party fpr the truth thereof. And alfo 
in fuch cafes, an inventory is often required upon the oath 
of the executor or adminiftrator, of fuch gopds of the de- 
ceafed as have been already difpofed of*. 

After the inventory is exhibited, a creditor (hall not be 
admitted t6 object thereto in the ecclefiaftical court ; for the 
ftatute** which requires the executors or admjniftrators tQ 
make an inventory, only enjoins them to deliver it ip upon 
oath into the keeping of the ordinary ; and the ordinary, by 
the fame ftatute, is required to receive the famefo prefented 
pr tpndered to be delivered.— The court of King's Bench 
being moved, to grant a prohibition to the ecclefiaftical court, 
on behalf of Mrs. Catchfide an adminiftratrix; ihe having 
been cited into an inferior ecdenaftic^l court at the promor 
tion of Ann Ovington, a creditor, to exhibit an inventory, 
which fhe accordingly brought in, and the creditor obje<5led to 
it, and obtained a decrep. Theadminiftratrix then appealed 
to the fuperior ecclefiaftical court, which affirmed the decree. 
The fuggeftion on which the plea for a prohibition was built 
was, the want of jurifdi£lion of thofe courts. The reply tQ 
which, on (hewing caufe, was, that it being after fentence, 
k waj now toolate for a prohibition, unlefs it fhould ap- 
pear that they had determined contrary to law. But lord 

a I Ought. 344. i. ^ tj Hen. VJII. c, 5. 
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Mansfield and the court were of opinion, that from the face 
of the proceedings, it appeared that the fpiritual court had no 
jurifdidion, and therefore the rule for a prohibition was made 
abfolute % 

The things that are to be put into the inventory, we may 
perceive by what has before been fa id, concerning the parti- 
culars the adminiftrator is interefted in, by virtue of his ad- 

miriiftration**, Debts owi/ig to the deceafcd, of which 

there is no writing or obligation, it is faid, ought not to be. 
put into the inventory before they be received ; becaufe be- 
fore that they are not found to be debts, at leaft fo much as 
that they may be handled or taken hold of; but afterwards, 
when fuch debts are received, they ought to be put into the 
inventory as goods newly accruing*^. But unlefs they be 
t>ad debts, it feems beft to infert them ; and even if they be 
ba'd debts, or defperate, yet they may be inferted, fpecifying 
them as fuch. And if in the courfe of adminiftratioA 
they fliall be recovered, then they {hall be accounted for 
in like manner as the reft of the perfonalty : and if 
they cannot be recoveredj or fo much of them as can- 
hot be recovered, fhall not be accounted for as any part of 

the goods of the deceafed ^ Debts, which the deceafed 

owed to others, fays Lindwood, ought not to he put in the 
inventory'; becaufe they are not the goods of the deceafed, 
but of other perfons. Yet they may be put in, if it (hall 
feem- expedient 8.-^— If the inventory (hould never he re- 
quired, yet iM perfon who applies for an adminiftration, 
ihou]d obtain knowledge of the value of the deceafed's goods, 
chattels, and credits; that he may be prepared to take the 
oath mentioned in the fourth fedion of the foregoing 
chapter. 

By the ftatutes of the 5 W. & M. c. 20. and 9 W. 
c. 25, it is required, that the inventory be written or 
ingroiled on paper or parchment, having a double iix- 
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penny ftamp > and by the ftatute of the 23 Geo, IIL 
c. 28. there is an additional duty of oite ibilUng added there- 
to ^ fo that now the inventory muii be written or ingrofled 
pn paper or parchment^ ftamped with a two fhilling ftamp.— 
It may be made in the following form, with variations, ac- 
carding to the condition of the goods to be inventoried. 

'ji true andpetfeSf inventory of all the goods ^ chattels ^ wares^ 
mid merchandizes^ as well rriovtiable as 'tiot 'moveable^ of A, B* 
late ofC, in the county of , in the £oceJi 

if , yeoman^ deceafedy made by us whofe names 

eere hereunto fubfcribed^ the day of in the year 

of our Lord 



Hw purfe and apparel, «■> ■ " ■ 

Borfes and furniture, 

Horned c^^ttle, ■ 

Sheep, 

Swine, * " — ; 

Pouhry, - ■' ■ 

Plate, and other boufehold goods. 

One leafe of, &c. 

Rent in arrear. 



Coffn growing at the time of his death, — 
Hay and corn, — _^ — 

PUughSji and other implements of buftandry. 
Debts, — ■ *——-#• ■■ "^ ' ■'■ " 



^• 


5. 


d. 
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27 
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la 
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10 





lOO 





Q 



Total,. 29^ 6 4 



Other debts fuppofedito be defperate, 25 

Debts owing by the deceafed, 2501. 

Appraifed by us the day and year above written, 

D. E. 

F. G. 



Vfto dies without Will er Testament, 43 



SECTION THE FOURTH. 
OF GETTING IN THE EFFECTS, AND WHAT SHALL 

BE ASSETS IN THE ADMINISTRATOR't 

HANDS TO MAKE HIM CHARGEABLE. 

FO R colle£ling the goods and chattels of the deccafed^ 
the executor or adminiftrator has very large powers and 
interefts conferred on him by the law, being the reprefenta- 
tive of the deceafed. And an executor or adminiflrator uiay^ 
after the death of the deceafcd, enter into the houfe where the 
deceafed lived, and where he died, and where the goods are, 
and take them away, andjuftify it ; but he muftdo it within 
convenient and reafonable time, as within thirty days after 
his death, or thereabouts, and in a quiet and fair manner 
when the door is open ^« — In the former part of this chapter 
we have k^n^ that adminiftrators are put upon the fame foot- 
ing, with regard to fuits, as executors appointed by will, and 
that they (hall have actions to demand and recover, as 
executors, the debts dup to the intedate. An admi* 
niftrator may have an a£tion upon a judgment, ftatute^ 
recognizance, obligation, or other fpccialty made to hii^ 
inteftate ; or upon any covenant or contrad ; and he (hall 
have an adlion of trefpafs or trover for the goods of the 
inteftate taken in his life ; and an adion for a trefpafs with 
cattle in his clofe^ And towards the beginning of this 
chapter we have feen, that for the moft part the fame 
adionsthe deceafed might have had, the adminiftrator (hall 
have alfo; and that in adibns arifmg by breach of pro- 
mife and the like, where the right defcends to the repre- 
fentatives of the plaintiff, and thofe of the defendant have 
aflets to anfwer the demand, though the fuits (ball abate by 
the death of the parties, yet they may be revived againft, or 
by the executors or adminiftrators* Likewife we have feen, ^ 
that adminiftrators are empowered to diftrain for rent in 

^ Sbep. Touch. 453* ^ Com. Dig. Admimftntion (B^ 13). 
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arrear.—— Where any judgment after vcrdift (hall be harf, 
by or in the name of any executor or adminiftrator ; in fuch. 
cafe an adnfiiniftrator of goods not adminiftereid, may fue 
forth a writ of fcire facias ^ and take execution upon fu^h 
Judgment^. 

In all aftions brought by executors or admlniftrators, upon 
contracts, bonds, or other things made to the deceafed, or for 
goods taken away in his life, they (hall pay no coftsby any fta-f 
tute^ Executors and adminiftrators, when fuing in the right 
of the deceafed, (hall pay no cofls : for the ftatute 23 Hen. VII F. 
c. 1 5. doth not give cofls to defendants, unlefs where the a6lion 
fuppofes the contradt to be made with, or the wrong to be done 
to, the plaintiff himfelf™. And when an executor muft de- 
clare as executor, he flia!} pay no cpfts: but if the caufe of 
action arlfes in the time of the executor, and is therefore a 
matter within his knowledge, and for which he may declare in 
his own right, and need not declare a^ executor, he (hall be 
liable to pay cofts ".-r-On a queftion, whether an executor 
ihould be permitted to difcontinue, without payment of cofts. 
For the plaiiuift'executor, it was urged, that an executor fhould 
rot ()ay cofls in any inftancc excepting one, viz. where he had 
brought an adion as executor, which he might have brought in 
his own name ; but the court were of opinion, that the giving 
an executor leave to difcontinue, was matter of difcretion in 
Ihe court ; and they ought not to give him fuch leave, in any 
cafe where he hath knowingly brought his adlion wrong, un- 
Jefs he will confent to pay cofts ",' On a judgment of non prty^ 
fcquitur^^ for the executor's wilful delay he fhall pay cofts \ 

Jt Stat. 17 Car. II c. 8. the aflion is brought, havng appear^H^ 

I New Ar.r tir.C'oftF. may fi^n a non ^roi at any lime in the 

w Rlack. Cjm 3 V. 400« vacation of Tuch rnfuing term, and r.ot 

• n Sir. 6S2. after. Attorney's Piaft. E; it 16. And 

o Bur. Mansf. 14.5T. the plaintiff l<jr thus deferting his com> 

P Non frojtquitur, or, as it is ufually plaint, in not purtoinjg his aQion, fhail 

termed, non pros, is where any prrfon not only pay cofts, but is liable to be 

o>mmencc8 an a£ti'>n and does notde- amerced to the King; Black. Com* 

dare* either the <ern> the writ is re- j V. 296. 

tornable, or before the end of the en- 9 Bur* Mansf. 1584* 

fuing ffTin i the defendant agaioft whom 

Assets 
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Assets are real, or pcrfonal ; where a man has lands ia 
fee-fimple, and dies feifed thereof, the lands which come 
to his heir are affets real ; and where he dies poflefled of 
any perfonal eftate, the goods which come to the executors 
or adminiflrators are aflets perfonal, Affets are alfo divided 
into affets by defcent and affets in hand. AffeU by defcent 
are where a perfon is bound in an obligation, and dies feifed 
of lands which defcend to the heir, and which lands (hall be 
affets, and the heir (hall be charged as far as the land to him 
defcended will extend \ Affets in hand are where one dies 
indebted, and appoints executors, or dies inteftaie, and the 
executor or adminiftrator hath fuiScient in goods or chattels, 
or other profits, to pay the debts, or fome part thereof; this 
fhall be faid to be affets in his hands, and for fo much he 
fliall be charged '. There is alfo another diviiion of affets^ 
into legal and equitable affets : legal affets are fuch as are liable 
by the courfe of law ; equitable affets are fuch as are only 
liable by the help of a court of equity'. As to real aflets 
and aflets by defcent, which more immediately concern thd 
heir, more will be faid hereafter ". We (hall therefore pro* 
^ed to conflder what are afllets in the adminiflrator's hand^ 
io make him chargeable* 

All thofe goods and chattels, aftions and commodities, 
which belonged to the deceafed in right of aflion or poflef- 
fion, as his own, and fo continued to the time of his death, 
and which after his death the executor or adminiftrator gets 
into his hands, as duly appertaining td him in right of his 
executorfliip and adminiftration ; and all fuch things as come 
to the executor or adminiftrator in lieu, or by reafon of that, 
and nothing elfe, fliall be faid to be affets in the hands of the 
executor or adminiftrator, to make him chargeable to a cre- 
ditor or legatee '^. 

Assets in the hands of one of the executors fliall be faid 
to be affets in the hands of all the executors y and affets in any 
part of the world fliall be faid to be affets in every part of the 

t Term of the Law. n pag. 93, 94, 

• Sfacp. Touch, 472, w Shep. Touch, 47Z» 

< See pag. 59. 
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world : and therefore if that point be in ilTue, and it appear 
that there are aflets in the hands of any one of the executors^ 
tor in any county or place whatfbever, the jury muft find 
that there are aflets *. And though a plantation be an inhe- 
ritance, yet, being in a foreign country, it is a chattel to 
pay debts, and a thing that is teftamentary ^* AH goods and 
chattels, of what nature or kind foever, that are valuable, as 
oxen, kine, corn, &c.^lhaU be efteemed aflets^ But fuch 
things as are not valuable, as a prefentation to a church, and 
the like, fhall not be accounted aflets ^» 

All the goods and chattels that come to the executor or 
adixiiniftrator, in the right of their executorfliip or ad- 
mini ftration, and are by law given to them by virtue there-* 
cf> in the right of the deceafed (as herein before parti*^ 
cularifed'^), and which are in pofleffion, ihaU be efteemed 
afiets in his hands ; and goods pledged to the deceafed, and 
not redeemed, or the money wherewith they are redeemed, 
Iball be faid to be aflets in the hahds of the executor or admi* 
niArator ^. And all the goods and chattels in stStioa or pof- 
£bility at the time of the death of the deceafed, that are 
afterwards recovered, and of which the executor or admtni*. 
ftrator hath obtained pofleffion ; when they are fo recovered, 
are efteemed aflets in ^is hands. But they are never ac- 
counted aflets, until they are recovered and in pofleflion ^ 
therefore if there be debts owing to the deceafed upon fta- 
tutes or obligations, or otherwife, thefe are never efteem- 
ed aflTets in the hands of the executor or adminiftrator^ 
until they are recovered* So likewife^ though there be 
debt or damage, recovered by a judgment had by the de- 
ceafed, until execution be made this fhall not be efteemed 
aflTets in the hands of the executor or adminiftrator. 
So if the executor bring an adioji of trefpafs againft an- 
other de bonis afportatis in vita tejtatorisy for goods car- 
ried away in the life of the teftator, and he have a judgment 

» Sb«p. Touch. 47», * Pag. 18—37. 

y % Vent. 358. ^ Sbep. Touch, 47a» 

» Sbep. Touch. 472. 
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for damages; in thl? cafe, until he hath recovered by exc- 
cution, it (hall not be efteemed aflets in his hands. And if 
the judgment be erroneous, and the execution avoidable ; m 
this cafe^ although it be recovered and gotten in pofieffion^ 
yet it {hall not be efteemed aflets. And therefore, if one fua 
another, and recover againil him as adminiftrator of J. S. 
and after a teftament made by J. S. is produced and proved, 
and thereby an executor is made j in this cafe the money re- 
covered by the adminillrator fhall not be faid to be aflets in 
his han<ls as to any of the creditors ; becaufe t1ie executor 
may recover it from him, or the debtor will, have it agaan« 
And if the executor or adminiftrator never recover, or get the 
thing into his poffeffion, he (ball never be charged, efpeci^lj 
where he has done his beft to get it, and cannot. 

If one covenant to make a leafe for years to the deceafeJ^ 
his executors or adminiftrators, and after his death the leafe 
is made to the executor or adminiftrator accordingly ; in this 
cafe, this lea(e (hall be £»<( to be afiets in his hands, and be 
ihall be chargeable for fo much to any creditor ^. And if an 
executor renew, he fhall account for the new leafe as well a» 
the old, for the benefit of the creditors**. And whatfoever 
the executor or admlniftratcH' mufl be forced ta fue for by the 
name of executor or adxniniitrator, being recovered^ (ball be 
efteemed aflets in bis hands °. And if an executor recovers 
(as executor) things in chancery by equity, thefe things r«« 
covered (hall be alTets ^ 

Although the tWng be extindt, and gone as to the exe- 
cutor and adminifh-ator himfelf, yet it may have its being, 
and be accounted affets as to creditors and legatees* And 
therefore, if an executor or adiaimftrator have a leafe for 
y^sin of Land,, in the right of the deceafed, and afterwards he 
purchafes the fee-fimple of the land (whereby the -leafe is, 
drowned), yet in this cafe the leafe (hall continue to beafTets 
as ta cceditord and legatees-^. And if an executor fur- 
renders a term of year^ which he had as executor to him in 
reverfion, it is not extindl as to him, but (hall ftill remaia 
afTets in the executor to fatisfy debts and legacies •*. And if 
the debtee make the debtor his executor^or the debtee die in- 
Icftate, and' tlie adtniniftration is committed to the debtor; 

« Shep, Touch. 473, * 1 Roll's Abr. 920*^ 

* 2 Cha. Ca. 208, t Shep. Touch. 4/3, 

• Shep. Touch, 4.73% fc 1 Co. Rep. J7. 
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in thefe cafes the debt fhall be faid to continue, and fhall he 
cfteemed aflets for fo much as to other creditors \ Yet, if 
there b6 fufficient aflets to pay the teflator's debts, thp debtor 
being made executor, is thereby difcharged of the del?t ^. 

The goods and chattels of other men in the hands of the 
executor or adminiftrator, that were in the pofliflion of the 
deceafed, if he had no right to them, or if he had, and they 
do not belong to the executor, will not make the executoc 
©r adminiftrator chargeable ; for thefe fliall jiot be efteemed 
aflets in his hands. And therefore, if the goods of another 
man be amongft the goods of the deceafed, and thefe come 
together into the hands of the executor or adminiftrator* 
thefe goods that are the goods of another fhall not be faid to 
be aflets in the hands of the executor or adminiftrator. And 
if the executor receive a rent that belongs to the heir^ 
this rent ihall not be faid to be aflets in his hands : and 
hence it is, that if the deceafed were outlawed at the time of 
his death, his goods and chattels are not to*i)e accounted af« 
fets, for they are none of his ^ 

A RELEASE of a certain debt due to the teftator makes ft 
aflets in the executor's hands ; becaufe it (hall be intended he 
would not have made the releafe unlefs the money had been 
paid to him "*. And if an executor puts in fuit a bond of xool. 
for performance of covenants, and the parties fubmit to an 
award, and it is awarded that the obligor fhallpay 70I. in 
full fatisfaQion, and that the executor (hall releafe, which is. 
done accordingly ; it feems, that the executor (hall be taken 
to have aflfets to the value of the' whole lool. for though by 
the award he was compelled to releafe, it was his own a£l to 
fubmit to the arbitrament ". ^ 

If a man hath a leafe for years M^orth aol. per annum at 
the rent, of 5I. and he die ; in this cafe not the whole value 
of the land, but fo hiuch as is above the rent, fliall be faid 
to be aflets in the hands of the executor or adminiftrator**. 
>Vs where an executor has a leafe for years of the value of 

1^ Shep. Touch. 474. m i Nelf. Abr. 162. 

k Black. Coai. 2 V.5Ta, \ « 3 Leon. 53. 
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%o\. a year, rendering rent of lol. a year \ it is aflets in his 
Isands only for jol. over and above the rent p.— By the fta- 
tute of the 14 Geo. II. c. 2b. before mentioned ^, it is en- 
abled, that eftates purauter vte, in cafe there be no fpecial oc- 
cupant' thereof, of which nodevife (hall have been madeac- 
cprding to the ftatute of the 29 Car. II. c. 3. or fo much 
thereof as (hall not have been fo devifed, (hall go and be ap- 
plied and diftributed in the fkme manner as the perfonal 
ellate of the teftator or inteftate. And by this ftatute of 
Car. II. an eftate pur outer vie (hall be afTets in the hands of 
the heir, if he has it as fpecial occupant. 

If there is a mortgage for years (whatever be the number), 
this is a(rets at law y becaufe the whole intereO; is not gone 
from the mortgagor, the reverfion in fee being left in him : 
but if it is a mortgage in fee, it is only afTets in equity, be- 
caufe the legal eftate is gone out of the mortgagor*. If the 
heir of the mortgagee foreclofes the mortgagor, yet the land 
ihall go to the executor, unlefs the heir pays him the 
mortgage money ; and then he may have the benefit of the 
mortgaged When upon a mortgage, money is made 
payable to th^ heir or executor, in that cafe, oefore or at; 
the day of payment, the mortgagor hath election to pay it to 
either ; but after the day of payment is paft, and the 
mortgage forfeited by law, though equity doth give the 
mortgagor relief, fo as upon the payment of the money, he 
(hall have his land, yet equity will not revive the eledion of 
the mortgagor to pay it to the heir or executor ; but then be 
(hall be forced to pay it to the executor i becaufe it cam^out 
of the perfonal eftate of the teftator, and thither it (hall re- 
turn. But if in the mortgage neither heir nor executor is 
mentioned, then, after thcf death of the mortgagee, the law 
determines it to be paid to the executor "• 

Th£ intereft which a mafter hath in a fervant is not sflets 
10 the hands of an executor ; for a fervant whofe mafter is 
tiead, is legally difcharged, and is not fervant either to the heir 
or executor^. But the intereft which one bath in an appren«*> 

P Cr«. Eliz. 7 IS. c/)ate Aall go after the leiTec^t death. 

^ Pag. 30. 4 Bum*8 Ecclef. Law, 6o. 

r A fpecial occupant if, where an ' Jhid, 276. 

^^ate for life ia made to a maft and hit < % Vcrn. 67. 

"heirs { in fuch cafe the heir fliall iwive « % Freero. »o. Co. Litt. ftoS* % 

t^e eftate, after the dece^fe of hit an« Note i« 13 edit. 

4(ftor, a9 fpecial ocofpant, or at a perfon ^ Went. 55. 
particularly dtfcribtd, to whom th« 
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tice, is a chattel perfonal, and fliall go to the executors*, of 
which wc fhall fee mofe hereafter ^. Alfo the intereft in the 
liberty of a prifoner in execution for debt, is a chattel per*' 
fonal, and (hall go to the executors '• 

Having fecn, in the former part of this feaidri^ that tjie 
jidminiftrator has verj large powers conferred on him by ther 
law, here we may obferve, that all aSs done by him, as long 
2^ the adminiftration continues in force, are good, and even 
though it be afterward? revoked or repealed. But there is a 
difference taken (6 Co. i8.) when an admin iftration is re- 
pealed upon a citation, or upon an appeal. If it is upon an 
appeal, which fufpends the adminiftration, all zSts after fuch 
fufpenfion are void : if it is repealed upon a citation, all the 
a£ls of the adminiilratori till the repeal, are good j for by the 
citation the grant of the adminifiration is not fufpended ^ 
therefore, if the adminiftration be repealed, all ads done by an 
idminiftrator, which a rightful adminiftrator might have ^ 
done, (hall be allowed ; for in them he a£ted in the place of a 
rightful adminiftraior *. But if there is any fraud, a creditor 
may have relief upon the ftatutcof the 13 Eliz. c. 5; *-^ As it 
bath often been ihe cafe to the defrauding of creditors, that 
fuch perfons whp were to have the adminiftration of the goods 
of others dying inte(late committed unto them, if they re- 
quired tt, would not accept the fame, but fufFered or procured 
the adminiftration to be granted to fome ftranger of mean 
eftitte^ and not of kin to the inteftate ; from whom them* 
felves, or others by their means, took deeds of gift, and au-. 
thorities by letters of attorney, whereby they obtained the eftatr- 
' of the inteftate into their hands^ and yet ftood not fubje£t to 
any debts by him owing } it is enabled by the ftatute of the 
4j £liz« c. 8. That every perfon who fliall obtain any 
goods or debts of any perfon dying inteftate, upon any fraud 
as is above mentioned, or without fuch valuable confider- 
ations as (ball amount to the value of the fame goods or debts, 
or thereabouts (except it be in fatisfadion of fqme juft and 
iprincipal debt of the value of the fan%e goods or debts tp hinr 

K Went. 55. » Corny nj, igo^* 

r Pag. 5?, fc # Cffl» Ref. i^ 

«. LawcfTtft. 341. 
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buying by the inteftate), fliall be charged as executor of hid 
own wrong, fo far as fuch goodi and debts will fatisfy. 

If a ftranger t^kes upon him to zSt as executor, without 
any juft authority (as by intermeddling with the goods of the 
deceafed) and many other tranfadions), he is called in la# 
Executor of his own wrong, Je/oH tcri^ and is liable to all the 
trouble of an executorfhip, without any of the profits or ad- 
vantages : but merely doing z£t% of neceftty or humanity^ 
as loclcing up the gocds, or burying the corpfe of the, de- 
tealied, will not amount to fuch an intermeddiihg, as wiil 
charge a man as executor of his own wrong. Such an one 
tannot bring an a<^ion hinifetf in right of the deceafed, bu( 
actions may be brought againft him. He is chargeable with 
the debts of the deceafed fo far as aflets come to his hands; 
and, as againft creditors in general, fhall be allowed ail payi- 
tnents n99de to any other jcreditpr jn the fame or a iupenof 
degree, h]Un/^Jf onjy excepted. Ai^d thojagh, as againft tbp 
rightful ej^ecatoror^dn^n/jftratpr, he cannot pkad fuchpay^ 
taent, yet ^t JOtial) be ailp^ed him in mitigption.of damages j 
Vnlefs, perhaps^ upon a4eficienic:y of ^fietSj^ whereby the righ/t-r 
fuj .ex?put,Qr may be presented from fatis/ying his own debt ?j. 
— : — As ^e e«ecw.tor of his owp wrong is lial?le to the fuit pi" 
the righitfu] e;^ec^tor, preiditors, or legatees; fo alfp, in caf<|( 
of his deajdi, ;^re his e;^ecutors or a<jminiftrator$ liable^ by the 
ftatute pf the jp Car. IL c, 7. although iaoi,hcr ca^c^^per* 
fonal lyrpn^ dies with him that did it **• 

SECTIOS T^t FIFTH. 

THE ADMINISTRATOR'S OFFICE AND DUTY 
IN. PAYING DEBTS* 

IN payment of debts the executor or adminiftrator itiiiil 
obfcrve the rales of priority ; other wife, on defictency of 
aflets, if he pays chofe of lower degree firft, he maft an- 
fw£r thioCe of sl highet out of 4iis own eftate-^. And as to 
debts .of icqjual degree, he flaa^^ as we have before feen, retain 
what is due to himfeif*^. 

FiRs^i", The executor or adminiftrator ^ay pay all funeral 
charges, and rhe expcnce of taking the letters pf'^adminiftra-r 
tion** But as to funeral charges it is faid, that in ftri^Snefs, 

« Blick* Com.^ 2 V. 507. f Fag, 27, 

* 4 R\irn*« Ecikf. U^, tgi, $ Black. Com, a V. cii . 
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ao funeral expenccs are allowed againft a creditor^ except fof 
the coffin, ringing the bell, parfon, clerk, and bearers fees j 
and not for pall or ornaments!'- And in general it is faid, 
that no more than forty (hillings for funeral expences fhall 
be allowed againft creditors *. 

• Secondly, Debts due to the King on record or fpeciahy, 
are to be paid ^, But this muft be underftood of fuch debts 
as are due to the King only by matter of record or fpecialty, 
and not of fums of money due to the King upon wood fales, 
<or fales of his minerals, for which no obligation is given; or 
for amercements in his courts baron or courts of his honours, 
which be not courts of record ; or for fines of copyhold, 
cftates there ; or of forfeitures to the crown of debts by con- 
tract due to any fubjedl by outlawry or attainder, until office 
thereupon found ^ 

Thirdly, Such debts are to be paid, as are by particular 
ftatutes to be preferred to all others ; as by ftatute 30 Car. II. 
c. 3, are the forfeitures for not burying in woollen ; and by 
ftatute 17 Geo. II. c. 38. is the money due from overfeer% 
on poors rates ; and by ftatute 9 Ann. c. 10. the money due 
for letters at the poft-office*". As to the forfeitures for no% 
burying in woollen, thefe by the ftatute 30 Car. II. c. 3. feft. 4. 
fliall be paid out of the eftate of the pcrfon deceafed, befora 
any ftatute, judgment, debt, legacy, or other duty whatfoever. 
And ais to money due from overfeers, by the ftatute of 17 
Geo. II. c. 38. fe£l. 3. if any overfeer of the poor fliall die, 
his executors or adminiftrators fliall, within forty days after 
his deceafe, pay* out of the ailets all money remaining due, 
which he received by virtue of bis office, before any of his 
other debts are paid. And as to money due for letters to 
the poft-office, by the ftatute 9 Ann. c. 10. feft. 30. this 
ihall be preferable in payment before any debt due to any 
private perfon. 

Fourthly, Debts of record are to be paid, as judg- 
ments (docketted according to the ftatutes 4 & 5 W. & M, 
C. 20.), ftatutes, and recognizances.— A debt of record is a 
fum of money which appears to be due by the evidence of 
a court of record j as, when anyfpecifiic fum is adjudgetj 
to be due frpm the defendant to the plain tiiF, on an a£tion 
or fuit at law. This is a contract of the highcft nature^ 
being eftabliflied by the fentence of a c6urt'of judicature. 

k t Salk. 196, 1 % New Abr, 432. Com. Dig. 

* 3 Atk. 249. Adminiftration (C). 

k Black Com. % V. 511. m Bbck. Com. a V, 511. 
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Recognizances alfo are a fum of money recognized or ac- 
knowledged to be due to the crown or a' fubjefV, in the pre- 
fence of fome court or magiftrate, with a condition that fuch 
acknowledgment fliall be void upon the appearance of the 
party, his good behaviour, or the like : and thefe, together 
with the ftatutes merchant and ftaple, &c. if forfeited by 
non-performance of the condition, are alfo ranked among 
the- laft principal clafs of debts, viz, debts of record ; fincc 
the contraft on which they are founded is witnefled by the 

higheft kind of evidence, viz. by matter of record ". As 

to judgments, they are not only thofe had againft the de- 
ceafed in his lifetime, but alfo debts upon judgments 
(although by mere confeffion, and without defence), had 
againft the executors or adminifirators for the debts of the 
deceafed **• And of two judgments, he who firft fues execu- 
tion muft be preferred j but before, it is at the eleftion of the 
executor or adminiftrator to pay which he pleafes firft **• It 
is not neceflary, that the judgment be limited to the courts 
at Weftminfter ; but if it be obtained in any court of record, 
which hath power to hold plea by charter or prefcription of 
debt above 40s, it is fufficient. For though upon fuch a 
judgment cxegution cannot there be had, but of fuch goods 
as are within the jurifdiftion of that court j yet, if the record 
be removed into chancery by a certiorari and there by miiti^ 
mus into one of the benches, then execution may be had upon 
any goods in any county of England % But a judgment not 
docketted, according to the ftatutes 4 & 5 W, & M. c, 20. 
fliall not affe£l any lands as to purchafers or mortgagees ; or 
have any preference againft heirs, executors, or adminiftra- 
tors, in the adminiftration of the eftates of their anceftors, 
teftators or inteftates. Which ftatutes,'in order to render 
more eafy the finding of fuch judgment entered, diredl in 
what manner alphabetical lifts fhall be made of judgments by 
confelGon, non fum informatuSy or nihil Jiciiy in any of the 
courts of record at Weftminfter j to the refpe<ftive offices of 
which any perfon may refort and fearch, on paying 4d. for 
every term^s fearch, 

n Black. CQxn, % V. 465. 51 !• P Treat, of Eq. xtJK 

• Law of £xec, 39, % Swiab. 456* 
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It was decreed in the exchequer, that creditors by jwdg-. 
merit at law, and creditors by decree in equity, (ball be pale} 
equally without any preference ''. And it is now beconie the 
eftabliftied doftrine, that a decree of the court of chancery 
, is equal to a judgment in a court of law ; and where an exe- 
cutrix, whofe teftatbr was greatly indebted to divers perfons, 
in debts of different natures, being fqed in chancery by fomt! 
of them, appeared and a|ifweredlnmnediately,aditiiiting their 
Remands (fome of the plaintifFs being her own daughtdrs) y 
other of the creditors fu^d th^ executrix at law, where the 
decree not being pleadable, they obtained judgments ; yet 
the decree of the cour^ of cbancpry, being for a juft debt, 
and having real priority in point of time, not by fidlion and 
relation to the firft day of term, was preferred in the order of 
payment to the judgments, and the executrix protected 
and indemnified in paying a due obedience to fuch decre^^ 
and all proceedings againft her at law ftayed by injunction. 
This being firft decreed by the mafter of the rolls, was af- 
firmed by lord Talbot, and hi^ lordfcip's decree was affirme4 

in parliaments As to ftaiutes, and recognisances, be- 

, fore mentioned, thefe ftanding in equal degree, it is at the 
adminiftrator's eledlion, to give precedency to which h^ 
pleafes S But thofe which are forfeited (ball be preferred be- 
fore thofe which are for the performance of covenants not 
broken". And neither between on^ ftatutp and another^ 
doth the time of antiquity give any advantage as touching 
^he goods of the conufor, but he who firft feifeth them by 
execution is preferred j and before fuing of execution, the 
executor may give precedency to either ^i 

Mortgages may alfo be reckoned among this Isift men- 
tioned clafs of debts ; for where a man mortgages land, am) 
covenants to pay the money, and dies, the perfonal eftate of 
the mortgagor mall, in favour of the heir| oe applied to ex- 
onerate the mortg2|ge*. And though there be no covenant 
in the deed for the payment of the mortgage itioney, yet the 
perfonal efiate fhall be liable in the hands of the executor ^^ 
A mortgage is a charge upon the perfonal eftate, as well as 
upon the lands mortgaged \ and the perfonal eftate is primarily 
liable : for a mortgage is a general debt, and t}ie land is ofi^j^ 

f Bunb. 48, . « Swinb. 457, 

« In May 1737, 3 P, Will. 402. w lhid> 
Caf. Talb. 217.. «»Salk. 449. 

« 3 New Abr. 434. y Uld. 1 V^xn, 435. 
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M iecurity *• It was decreed at the rolls, that mortgages 
were to be paid before judgments and recognizances : but 
upon an appeal to the houfe of lords, it was adjudged, that 
mortgages are not to be preferred to other real incumbrances ; 
but that mortgages, Aatutes, and recognisances, (hall take 
place according to their priority, and as they ftand in order 
of time ^« 

Fifthly, Debts by fpccialty or fpccial contrail are to be 
paid. When a fum of money becomes, or is acknowledg- 
ed to be due, by deed or fpecial inftrument under fe^I ; fuc^ 
as by deed of covenant, by deed of fale, by leafe referving 
rent, or by bond or obligation ; it is confidered as a debt by 
fpecial ty ^ and fuch debts are looked upon as the next clafs 
after thofe of record, being confirmed by fpecial evidence 
under feaP. And rent arrear, and unpaid by the inteftate, 
is equal to a debt by fpecialty ; for this favouring of the realty, 
the adminiftrator can no more wage his law ^ againft fuch a 
debt, than he can to a debt by fpecialty **,* Where an adion 
of debt was brought againft an executor, for rent referved on 
a parol leafe, after the leafe was determined, and the executor 
pleaded that the teftator entered into an obligation, and that 
he had not aiTets above 5I. which were not fufficient to dif- 
charge this obligation ; on demurrer it was refolved, that this 
rent, though reserved on a parol leafe, was yet equal to an 
obligation, and that it ftill remained in the realty, though the 
term was determined *^« 

^ t Atk. 487. Whereby the perfonal » only allowed Co wage hit law in an 

eftate n^ay be exempted from paying the a6^ion of debt ; at prefent, one ihall 

mortgage money, fee p . 202. hardly bear of an a£Hon of debt brought 

» Cafe of the Earl of BriAol an^ upon a fimglecontrafV, that being fup. 

Hiiogerford. T. 1705. % Vern. 524. pHed by an a^ion of trefpafs oa the 

b Black. Com. 2 V. 465, 511. cafe, for the breach of a promife or af- 

c To ^agi la^ it, where the de- fumpBtj and this being an aflion tt 

fendant fweats^ that he does not owe tre()>aft, no law can be waged therein, 

the plaintiff any thing. This was more So that wager of law is now qjuite oat 

common formerly than it is now. It ia of ufe, being avoided by the mode of 

pow only !n a6lions of debt upon fimple bringing the adion, but fliU it is not 

^ntrad, or for amtrcement» in attont out of force. And therefore, when a 

of detinue, and of accoanty where the new ftatute indi^^a a penakyi and gives 

debt may have been paid, the goods re« an adion of debt for recovering ir^ it ia 

ftored, and the account balanced wiih- ufual to add, in which no wager of hw 

pot any evidence of either, that the de- fhall be allowed. Blacljp. Com. 3 V. 

fondant is admitted to wage his law ) 341. 
and not where thrre is any fpecialty by d ^ Kew Abr« 434. 
bftfld or deed. And a« the defendant « Uid* 
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As to a bond, any voluntary bond is good againft an e3re« 
cutor or adminiftrator, unlefs fome creditor be thereby de- 
prived of his debt : but if the bond be merely voluntarily, a 
real debt (though by fimple contrail only) fhall have the pre- 
ference. But if there be no debt at all, then a bond, how«- 
ever voluntary, muft be paid by an executor^. And although 
the executors are not named in an obligation, yet the law will 
charge them, for that they reprefent the eftate of the teftator* 
And the law is the fame of adminiftrators. But the heir fhall 
not at any time be charged withoutexprefs mention of the heir«. 

Before we proceed to confider the laft fpecies of debts, 
v!z. debts by fimple contrad, we m^y here make fome ob- 
fervations on what has been faid concerning debts of record, 
^nd debts by fpecialty, and fpecial contract. As to debts of 
record, we may obferve, that the executor ought to take no- 
tice of thefe at his peril ^« But as to debts due by bond, or 
other fpecialties, although the law requires that debts fhall 
"be paid according to their fuperiority, as herein fet forth ; yet, 
an executor may pay a debt on a fimple contract before a fpe- 
(pialty, if he hath po notice of fuch fpecialty j for otherwife it 
anight b? in the power of the obligee to ruin the executor 
by keeping his bond in his pocket, until the executor fhall 
have paid away all the affets, in difcharging fimple contraA 
debts K Refpedling obligations, if there be divers of the like 
kind, it fcemeth to be in the power of the executor to dif- 
.charge. which obligation, and to gratify which of the credit 
tors, he thinks fit (in like manner as was. before faid rcfpec- 
ing debts of record^) : which being done, the other creditors 
&re without remedy, if there be no affets ; unlefs the day of 
payment in the one obligation is expired, and the day of pay* 
ment in the other obligation is not yet come ; in which cafe, 
the' former obligation is to be firft fatlsficd; or unlefs there 
be fuit commenced for fome obligation, for then it is not in 
the power of the executor to difcharge another obligation for 
which no action is brought, in prejudice of the former fuit. 
But ap executor qaay confefs judgment on one obligation, ancl 

*" 3 P. Will. »i2, Covpynif z$$, * x New Abr. 435'. 

? Dyer, 13. k Pag. 54. 

fc 2 NtW AKr. 43^ 
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plead that judgment to an aAion brought en another o^Iigg* 
tion. And if there be two obligations^ and die two fereral 
creditors bring feverat anions againft the executor^ he that 
fiift obtains judgment muft be fim iati^fi^d ^ 

' Dbbts upon judgments, recognizances^ mortgagely inmdst 
mid other like fpecialties, (hall carry intereft : foiatereft hath 
alfo been allowed upon demanjds due by covenant, althougii 
it was objeAed that they were not liquichited, and only found 
in damages*.-«-«-Intereft of an annuity being decreed by the 
lord chancellor from the very day it became due, Mr. retn 
Williams adds a query as to this, and fa^s, it feems the ar* 
lears fliould carry intereft only from the itVt day of payment 
next after the arrears of the annuity became due ; it payable 
half-yearly, then from the next half-rvear day $ if quarterly^ 
then from the next quarter-day ; and (o has been the common 
rule in thefe cafes".-— —Where a man prays fatisfadion for 
B fimple contrad debt, merely out of perfonal afletsi a court 
of equity will of courfe di^ed the debt to be paid with intereft^ 
to be computed from one year after the tefiator's death^. 

Debts by fimpl« contract, which are the laft fpecies of 
debts to be paid, are fuch where the contrail upon the obli* 
gation arifes, is neither afcertained by matter of record^ nor 
yet by deed or fpecial inftrument, but by mere oral evidence, 
the moft fimple of any ; or by notes unfesded, which are 
capable of more eafy proof, and therefore are only better 
than a verbal promife ; and this laft fpecies of debts may be 
branched out into a variety of obligations through the nu- 
merous contrails for money, which are not only expreifed 
bv the4>arties, but virtually implied in law^. Debts by fim- 
ple contrad, though poftponed to all others, an executor, or 
adaumfiraior^ is bound to pay as far as he hath aiTets*!. Yet 
if no iuit is commenced againft him, he may pay one creditor 
in equal degree his whole debt, though he has nothing left 
for tne reft : for without a fuit commenced, the executor ha$ 
no legal notice of the debt^ And no adlion ihall be brought 
whereby to charge an executor or adminiftraror, upon any 
fpecial promife, to anfwer damages out of his own eftate } 
unlefs the agreement upon which fuch adion Ihall be brou^t^ 
or fome memorandum or note thereof fhall be in writin|^ 

• 4 New Abr. 434. Swinb. 457, 4^8. on dcbu in afubfequent cbap. p. ^03. 
» 14 Vin. Abr. tiu Intcrdi. » alack. Com. 2. V. 460. ^li. 

• 1 P. Will. 541. •a New Abr. 434. 

• Barnard. %t^. See moie of inUreft ' Black. Ce»- « • V. ii a. 
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and ffgncd by th* fwi-ty to be chai^d thcreii^ith, Of fonie 
6ther ferfoh theraunto by him lawfully authorizes 

As to the intet^ft^ man hfttivin m apprentice, which .wA 
lately mentioned to be a perfonal chattel that goes to the 
€iie<nitorS It wts held by Holt, thief juftice, that by «hc 
cu^om of London, the executc^r df the taafter ihoiild put the 
£ppt^nutc\^ urmhertmfkct of the fame tmde v and thacitt 
father plati^s it would be very hard to conilrtie the death of 
rh^ Atofter to bit adSfcharge of the covetiahts; though, he ad^- 
fitted that the* covenant for inftrudion had been conridered 
as cancelled, but.thftt he ftill tohttnued on apprentice with 
Ihe exe^c&iot ^ 4^ mainttfiance'. And whete tt mafter re«> 
teived wkh istn a|)^d»eniace ii^oU and died within two-years^ 
the appdsntice during that time having been employed only 
iji inferior aifeirs : it was decided, after debts on fpecialties 
were paid^« that the executors Should repay stgol* as a debt due 
on fimple contriid, deducting after the rate of aoL a year for 
the maintenance of the apprentice, during the time he lived 
with liis liiafter.^-— ^In an a£kion of debt on bcoid, coftdii- 
tioned for Matthias Anderfon's performance of the covenants 
in an indentun^ of ap[»entice(h4p, whtreby he was boend 
to the plaintiiF's teftator^ who was a mariner : thedefendioit 
pleaded that Anderfon, ferved faithfully to the dekth of the 
tedator: the plaintiff replied, that fince the death of the 
teftator, Anderfon had aMel^ted from her fervice ; to which 
Ihere Wft^« demufier. Arid «ifter argument at bar^ the chief 
jtifticfe delivered the refolutton of the court, wa. That they 
were all of opinion, the defendant fliould have judgment ; 
and the e^^ecutrix could maintain no fuch adion« The bind^. 
ing v^ras to thte mah, tO learn his art, and ferVe him, without 
any mention of executors. And as the wonl^ are confined^ 
To IS the nature of the contra£^ ; for it is Aduciaryy and the 
}ad is bound from a pdrfona) knowledge oi the inte||rity and 

ability of the mafter*'. In fi late cafe wherein it being 

cohtehde^> that the contrad between a mafter and his ap«- 
prcfttice is merely perfonal arid dies with the matter; it Was 
(aid by lord Mansfield, that though an apprentice is not 
(Iriftly a-ffignable* nor transmiflible, yet, if he continue, with 
tbeconfent o^all parties and his own, it is a continuation 
<rf the appren4iccft4p*. ^ 

* Stat. ?9 Car.' II. c 3. fe6k. 4. " Cafe of Baxter a^']ainft Burfidd, 

* Page 50. T. 12 Geo 11. Str. 1115. 

■ 1 Silk. 66. . . * The King againft the inhabitMtt 

* Cafe of ^oatti ^a;if^LBowtlen and of Stockland, King's-Bench, H. 19 
•Evles. in the court of Chancery, M. 39 Geo. III« Doug- Rep. 70. a Edit. 
^'(16. II. th. Ca. Finch, 396. 
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In refped to legal and equitable allets ; if a Man pofleflfed 
fif a term for years^ mortgages it, and dies, leaving debts, 
/bme by bond, and fome by Ample conjtrad, the equity of re- 
flemption is equitable aflets, and (hall be liable to all the debc^ 

equally ^. A Icafe for years, or a bond, or grant of an an* 

Huity taken in a tru(!ee*s name, being perfonal afTets, fhall be 
applied in courfe of adminiftration * ; that is, as has been 
ihewn. The diftin6)ion feerhs to ht this : where tbere/ar6 
legal aflets, that is, aifets which are liable at lavtr without the 
fielp of equity, there the executor piay apply them, according 
to the courfe of law, which allows and requires a preference 
to be made as hath been mentioned; but where there arc 
only equitable aflets, that is, aitets which are not liable, with* 
out the help of a court of equity, in fuch cafe, the court will 
dtre£t the application thereof, according to that courfe which 
feems moft equitable and juft, that is, to pay every creditor 
}iis (hare in proportion *. So where the aflets are partly le* 
gal, and partly equitable, although equity cannot take away 
the legal preference on legal aflets ; yet where one creditor 
}ias been partly paid out of fuch legal aflets, when fatisfac- 
lion comes to be made out of equitable aflets, the Court will 
poftpone him till there is an equality, in fatisfa6iion to all the 
other creditors out of the equitable aflets, proportionable to 
A> much as the If gal creditor has been fatisfied out of thele«> 
gal aflets ^ . 

But now to return to the fubje£b qf paying debts with le. 
gal aflets in fuch manner as the law requires. If one that 
hath a debt due to him from the deceafed upon a fimple conr 
tradl or the like, fue the executor or adminiftrator for it, and 
fher*e be debts dt|e to others upon bonds and fpecialtres, un- 
jfatisfied | in this pafe^ the esfecutor or adminiftrator may not 

7 %P. WiU. 34t. not be charged if Uh the »»1ae of the 

» a Vern, 764. 3 P. Will. 34*. lands be/ore fale). Yet Ibme of the dl4 

« 4 Burn'i Bcclef. Law, 297. To cafes, cbnfidering ihc devifee In the 

4clerfiiiiie the difference between Ugal dqoble charaAeref irvftee imd eiccu* 

and^»i/fl^/r aflets where Iai|d bath been tor, preferred the former, and cCM»fe« 

ffi\M fot pa|iTientof debts^ adiftifkc* qucptly made the aflets eouuab!e\ an<i 

tion hat been made where the fame th e modern cafes incline il^ongly tot hie 

perfoni that were truflees to feU the conflru6lion ; yet it feems that where 

land were caecoiors» and where they an eftatc de,cenii to the heil- charged 

Were not. The generality of the old with the payment of d^bts, it will be 

cafet determipe that mo/f^y ariiing by legal aifett. 1 P. Will. 416. Noie a, 

fale of land devifed te^or fubjeA td the 4 edit. 

power of execatorsj to fell for payment b ^ Bur^l's Ecdcf, I»a^r- »• 7. 
of debts and legacies, Aoatd be /e-f4v/af. ^ f 

i^t| i^ their Y^n^ (although ihey ceul(( 
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pay this debt, nor may he fufFer the plaintifF to recover in his 
adJion ; for if he doth, and he hath not aflets bcfides to fatisfy 
thcdcbtsduc upon bonds and fpedalties,hemuft fatisfy fo much 
out of his own eftate, as he hath fo paid, or fufFered to be reco- 
vered from him j for in the cafe of an adlion brought, he is to 
plead and to fet forth thefe debts upon fpecialties, and to fay 
that be hath no more than what is fufficient to fatisfy them ; 
and thereby he ihall bar the plaintiff in his a<£lion. In like 
manner it is, if one that hath a debt due to him from the de* 
ceafed upon an obligation, fue the executor or adminiftrator 
thereupon, and there be debts due to others upon judgments, 
fiatutes, or recognizances, and the executor or adminiftrator 
fuSer the plaintiiFto recover the debt due upon the obligation, 
for want of pleading the judgments, &c. in this cafe he muft 
pay fo much out of his own eftate, towards the fatisfaf^ion of 
the faid debts due upon judgments, &c. as he hath paid of 
the debt due upon the obligation. But here it muft be 
obferved, that no judgment or ftatute that is difcharged, or is 
left and fufFered to lie by agreement to bar others of their 
debts, fhall be any bar to others that fue for their due debts 
upon obligations, &c. ; and therefore if any executor or ad- 
miniftrator ihall plead fuch judgments, &c. in bar of any 
other debt fued for by any other creditor, the creditor may, 
by fpeciat pleading, fet forth this matter of covin, and avoid 
the plea and bar of the executor or adminiftrator \ 

In an adion of debt againft an executor, if the defendant 
plead fully adminiftered, and any aiTets be found in his hands, 
although there be not to the value of the debt ; yet the plain- 
tifF fhall have judgment for his whole debt of the goods of the 
teftator "^^ But if it be found, that he had nothing in his hands ; 
the judgment fliall be, that the plaintifF fliall take nothing 
by the writ, and fhall not have judgment of the debt : for he 
hath waved this advantage by taking of the ifFue, and judg- 
ment is to be given upon the verdift*. Where a teftator 

is much indebted, and the executor is defirous to be rid of the 
afTets, his fafeft wiy is, to file a bill in chancery againft. the cre- 
ditors, to the end they may, if they think fit, conteft each other's 
debts, and difputc who ought to be preferred in payment % 

c Shep. Touch. 457. « l^id, 

•» I Roll's Abr. 929. f z Vera. 37. 
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SECTIOK THE SIXTH. 

OF ACCOUNTING before the ORDINARY, 

BY the ftatuteof the 22 & 23 Car. IL c. 10. the ordinaries 
(hall and may proceed and call adminiftrators toaccountt 
for and touching the goods of any perfon dying inteftate^ 
and upon hearing and due confideration tl)ereof, order and 
make juft and equal diftribution of what remains clear 
(after all debts, funerals, and juft expenccs, of every fort, 
are allowed and deduded) ; and the fame diftributions de- 
cree and fettle, and compel fuch adminiftrators to obferve 
and pay the fame, by the due courfe of his majefty's eccleli- 
aftical laws : feving to every one, fuppofing himfelf or them- 
felves aggrieved, their right of appeal, as has been always ifi 
iuch cafes ufed. But by the ftatute of the i Jac. 11. c. 17. 
fed. 6. it is provided, as was before mentioned ', that no ad- 
miniftrator (hall be cited according to the faid a£t of the 
22 & 23 Car« II. c. 10. to render an account of the per- 
ibnal eftate of his inteftate (otherwife than by an inventory 
or inventories thereof), unleft it be at the inftance or proTe- 
cution of fome perfon in behalf of a minor, or having a de- 
mand out of fuch perfonal eftate as a creditor or next of kin^ 
sor be compellable to account before any the ordinaries or 
judges, by the faid zSt impowered and appointed to take the 
fame, otherwife than as is aforefaid ; any thing in the faid a£fc 
to the contrary notwithftanding.— — The account muft be 
pafied before the fame judge, or his furrogate or fi^cceflbr, 
that grants the adminiftration. 

If any perfon having intereft {ball call the adminiftrator 
to exhibit a tru^, full, and perfedl inventory of the goods (M 
the deceafed which have come to his hands, and to give an ac- 
count of bis adminiftration thereof; he who is called in fuch 
cafe, is bound perfonally to exhibit fuch inventory and ac- 
count, and (if the adverfe party demand it) to take a corporal 
oath of the truth thereof^. And as proofs made upon the ac- 
count, at the inftance of fome one or more perfons haying 

f P<sei5. b Ougbton*t Ordo Jad« 345. 

yitereftg 



62 u%e Disposal (?/ 4 Person s Estatb 

intereft, do not bind others who arc not parties to the fuit ; 
therefore, to prevent multiplitity of anions, it behoves the 
adminifirator, wh/sn be is cited by any onf of the parties tof 
render an account, to cite the next of kindred in fpecial, and 
all others in general^ having or pretending to have intereft irt 
the goods of the deceafed to be prefent, if they think fit, at 
die rendering and pafSng the account. And then upon their 
appearance, or contempt in not appearing j the judge wil! 
proceed to give fentence j and the account thus determined 
will be final *♦ 

An cj^ecutor or ^miniftrator ih^Jl be allowed all r^afpn^ 
ftble expences, as well in law*fuits, ;»s fx>f other bQpeft pMr<^ 
pofes : And this reafonablenefs of expeoces to be fyeh, a$ 
th?t be may receive thereby neither profit no^ lofs ^. And 
therefor^ he fliall be allpwed his e^penCes in fecular courtsi 
over apd above fuch cofts ^^ y^er^ allowed there K 

In an aflion of debt upon a bond entered into by an ad- 
ttiiniftrator to the ordinary, upon taking letters of adminiftra- 
tion, the queftion was, whether m aidminiftrator^ by virtue' 
of this obligation, wa« bound to go, and give in his account 
In the fpiritual tdurt without being cited? And by Holt^ 
chief juftice, who delivered the opinion of the courts i. It 
appears by the ftatute of Edward IHi that an executor was 
compellable to account before the ordinary, and (b was an 
adminiftrator : but that the ordinary was to take the ac- 
count as given in, and could not oblige them to prove the 
items of it, nor (wear to the truth of them. So it was if a 
creditor fued in th.e ecclefiaflical court 9 for he had a proper 
remedy at ponjmon law. But if a l,egatec had fued for an 
<|:count in the ecclefiaflical court, che defendant before th^ 
ftatute was compellable to prove the whole account ; for tb^ 
I^ggfe^ b^d no other remedy, and dad ecclefiaflical courts 
which had a jurifdifliion of legacies, could not otherwife do 
right : yet in fuch a cafe, if the executor would pay him, he 
could not fue farther, for be had right done bifli, and the exe- 
cutor was not liable, but of neccffity that right might b^ 

, 1 Oughton, 354. 1 Floyet's Proaot'i Praft, 3.7. 

. * Wod. 178. 
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^one. 2. A perfon entitled to diftribution on the 22 Cari 
II« is in confequence entitled to fue for an account as a le- 
gatee was ; for the next of kin is a legatee by the ftatute, and 
as a ftatute legatee, {hall have the fame remedy as the other 
legatee might before the ftatute. The condition of an ad* 
miniftratton bond was, to account when required 2 thercf- 
fore he was not to account before he was legally cited, which 
could not be eif officip^ \ and therefore the ftatute of Jac. II, 
whereby the ordinary is prohibited from citings him in ex 
efficio^ had really no effeft at all, for the law was fo before : 
but fince the ftatute of Car* IL the condition of adminiftra- 
tion bonds being, that he accout)t at a day certain, he mudb 
account accordingly at his peril, ftnd that without citation 
or iui( I and this accopnt myft be in cpurt ; a/id \i he i^omes 
at the day, and no c£>urt is held« he (ball be excui^d : for hjs 
may plead he was there ready, and no court beU* But then 
this accopnt is nQjt examinable, unlefs a p^rty injterefted 
comes in and controverts it*** 

It is (kid the ordinary hath but a lame jurifdiftion, and 
there being no negative words in the ftatutjs of Car, II, a bill 
for diftributian properly lies in chancery ®. And wherP the 
furplJiS^ of the perfonal eftate for want of diftributign by a 
will is diftributable, there can be no fuit for it in the fpiritual 

court?. Where a man died inteftate, and bis \vidow^ 

took out letters of adminiftration to him ; the inteftate's bro- 
ther cited the widow into the fpiritual court, to make diftri* 
bution of her deceafed huiband's eftate. The widow there 
fuggefts, that th« brother had goods of the inteftate in his 
hands to the value of 20cl. And upon this the fpiritual 
court orders him to bring the 20oK into covrt, to the end it 
fn^y bf diftribtf tfr4. Aod fof not bringing it in, they excoin- 
municate him- Upon which he moves in the King's Bench 
for a prohibition ; and it was granted as to the whole pro-*^ 
cefs that compelled htm to bring in the 200I. Fdr by ch<f 
court, the fpidtuai court hath power to make diftrijbution of 
the eft0fi«» wh«n it ceilie^ 'm^ jM l^^ to fetch jt in \ ^gauff 
that is tQ hold plea of debt j but the fpiritual court might r«* 
fwfc^ .in iJiis ?afe, to proceed to diftribvition, vntil the brother 
had brought in the 200I. bj^it the/ cannot bxcommunicate 
kirn for not bringing it in^. 

* Explained, pag. r«, 1^ 5 Mod. 147. Str. 865. 

n % Salk. 515. ' \ Cafe of Clerke and ClerJce» T. xo. 

W'% Vcrn. 361. W. L. Raym. 585. 
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CHAP. III. 

Of Dijiribution. 

SECTION THE FIRST., 

WHAT THE ADMINISTRATOR is to observe 

BEFORE HE MAKES DISTRIBUTION. 

BY the ftatutc of 22 & 23 Car, 11. c. 10. whereby we have 
feen that ordinaries may call adminiftrators to account, 
and order ^nd contipel them to make diftribution ' ; it is en- 
^ed, to the end that a due regard be had to creditors, 
that no fuch 3iftribution of the goods of any perfon dying in- 
teftate be made, till after one year be fully expired after the 
inteftate's death \ and that fuch, and every one, to whom 
wy diftribution and fhare (hall be allotted, fliall give bond 
with fufficient fureties in the ecclefiaftical courts, that if any 
debt or debts truly owing by the inteftate fliall be. afterwards 
fued for and recovered, or othcrwife duly made to appear | 
that then, and in every fuch cafe, he or flie (hall rcfpeflivcly 
refund and pay back to the adminiftrator, his or her rateable 
part of that debt or debts, and of the coils of fuit and charges 
of the adminiftrator, by reafon of fuch debt, out of the part • 
and fhare fo as aforefaid allotted to him or her. 

By the ftatute of the 20 Geo. III. c. 28. it is ena6led^ 
^at after the firft of June 1780, there fhall be charged on 
every Ikin or piece of vdlum or parchment, or flieet or piece 
of paper,, upon which fhall be engrofTed, written, or printed, 
any receipt or other difcharge, for any legacy left by aay will 
V other teftamentary inftrument, or for any (hare or part of 
a perfonal eftatp divided by force of the ftatute of diftribution, 
(pr the cuftom of any province or place, the amount where- 
of (haH not exceed the value of 2oI. a ftamp duty of 2S. 6d. 
Aad where .the amount thereof (hall be of the value of 20I. 
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and not amounting to lool. a ftamp duty of 5s. And 
where the amount (hall be of the value of lool. and up- 
wards, a ftamp duty of 20s. And that fuch receipt or 
other difcharge fliall be ftamped before ingrofled, written, 
or printed ; and if the fame is not ftamped as by this aft is 
direfted, or Ihall be ftamped.for a lower duty than as afore- 
faid, no fuch receipt (hall be pleaded, or given in evidence 
in any court, or admitted m any court to be good, ufeful, 
or available in law or equity. And by the ftatute of the 
23 Geo. III. c, 58. it is enadled, that from the firft 
of Auguft 1783, the following additional duty (hall be 
added to the above, viz. on every (kin or' piece of vellum 
or parchment, or (heet or piece of paper, on wHich (hall 
be ingrofled, written, or printed, any receipt or other dif- 
charge, for any legacy left by will or other teftamentary 
inftrument, or for any (hare of a perfonal eftate divided 
by force of the ftatute of diftributions, or the cuftom of 
any province or place, the amount whereof (hall not ex- 
ceed the value of 20I. there (hall be charged an addi- 
tional ftamp duty of 2s. 6d. And where the amount 
thereof (hall exceed the value of 20I. and not amount 
to lOol. an additional ftamp duty of 5s. And where th^ 
amount thereof (hall be of the value of lOoI. an addi- 
tional ftamp duty of 20S, and a like additional ftamp duty 
upon every further fum of icol. S9 by this latter aft, 
the receipt or difcharge, that by the former was to be oh 
paper or parchment ftamped with a 2S« 6d. ftamp, muft now 
be on paper or parchment ftamped with a 5s, ftamp. And 
where it was to be a 5s. ftamp, it muft now be a los, ftamp. 
And where it was to be a 20s. ftamp, it muft now be a 40s. 
ftamp. And if the legacy or perfonal eftate amount to 
aooL the receipt or difcharge for the fame muft be on 
parchment or paper ftamped with a 6os. ftamp, and fo for- 
as many hundred pounds as there are more than lOol. there 
muft be fo many 2ps. added to the firll forty ; as for ex- 
ample, fuppofc the legacy or perfonal eftate, for which 
there is to^be a receipt or difcharge, (hould amount to lOol. 
then the paper or parchment on which in is to be written, 
printed, or ingrofTed, muft have thereon a 40s. ftamp ; if iC 
amount to 200I, a 60s. ftamp ; if it amount to 300I. an'Sos. 
ftamp ; and fo for as many hundred pounds as it amounts 
to more than 300I. fo many more 20s. mull be added to 
the 80s. 
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But in this latter aft is contained a provifo, that nothing 
therein contained fhall extend to charge with the additional 
duties, by this a£l impofed, any legacy left by will or other 
teftamentary inftrument, or any (hare, or part of a perfonal 
eflate, to be divided by force of the ftatute of diftributioBS, or 
the cuftom of any prbvincc or place, which (hall be left to 
the wife^ ehildren^ or grandchildren^ of the perfon making fuch 
will, or (ball be divided amongft them by force of the faid 
ftatute or cuftom. So here it may be obferved that, the wife, 
children, and grandchildren, are exempt from the duties ta 
which others are liable by this aft, but not from thofe of 
the former aft j therefore for any legacy or perfonal eftate, 
the amount whereof ihali not exceed the value of 20J. their 
receipt, or difcharge, muft be on paper or parchment^ ftamp • 
ed with a 2S. 6c^. flamp. And where the amount fball be 
of the yal'ue of 20I. and not to the amount of lOoK fuch re- 
ceipt or difcharge muft be on paper or parchment, ftamped 
with a 5s. ftamp. And where the amount fhall be of the 
value of lool. and upwards ; on paper or parchment, ftamped 
with a 20s. ftamp. By the words and upwards^ we may ob- 
ferve the wife, children, and grandchildren, are not liable to 
more than a ftjimp duty of 20s, if what they receive fliould 
amount to more hundreds of pounds than the firft 100). for, 
till this latter aft took place, 20S. was the utmoft duty required. 

SECTION THE SECOND. 

OF MAKING DISTRIBUTION. 

BY the ftatute 22 & 23 Car. II. after debts and funeral 
expences are paid, the furplufage of inteftates eftates (ex- 
cept the eftates of femes covert '; that is, married women, 
to which their huft>ands have a right, as before mentioned') 
ihall, after the expiration of one full year from the death of 
the inteftate, oe diftributed in the following manner : one 
third ftiall go to the widow of the inteftate, and the refidue ia 
equal proportions to his children, or if the children be dead, 
to their reprefentatives, that is, their lineal defcendants. But 
no child of the inteftate (except his heir at law) on whom 
be fettled in his lifetime any eflate in lands, or pecuniary 
« Page 3. 
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portion, equal to the diftributive Ihafcs of the other children, 
ihall have any part in the furplufage with their brothers and 
fitters ; but if their eftates, fo given them by way of advance* 
ment, are not quite equivalent to the other fhares, the chil- 
dren fo advanced fhall now have fo much as will make them 
equal ^ But the heir at law fhall have an equal part in the 
diftribution with the other children, without any confidera^- 
tion of the value of the land, which he hath by defccnt, or 
otherwife, from the inteftate. 

By this ftatute the heir at law (hall not abate^ in refped of 
the land which he hath by defcent, or otherwife, from the in* 
teftate ; yet if he hath had any advancement from his father 
in his lifetime, otherwife than by land as aforefaid, he fhall 
abate for the fame in like manner as the other children. 
And fo it feems that coheirejfes fhall bring together into 
hotchpot, fuch advancement (not being lands) as they fhal} 
refpeftively have received from their father, before they fhall 
be entitled to recover their feveral diftributive fhares, agree- 
able to the general purport of the adl j which is evidently to 
promote an equality as much as may be ^. 

This word hotchpot is generally underflood to fignify mix- 
ing and blending together, and conveys much the fame ide^ 
as the words coUatio bonorum ^, which in the civil law is an- 
fwerable to the word hotchpot^ and fignifles, that if a child 
advanced by the father, doth, after his father's deceafe, chal- 
lenge a child's part with the reft, he muft caft in all that he 
had formerly received, and then take out an equal fhare with 
the others ^ 

In refpeft to borough-englifh lands, which by cuftom 
defcend to the youngefl fon, as we fhall again fee in the en- 
fuing chapter^ ; it became a point upon the flatute of diftri- 
bution, whether the youngeft fon (to whom the land de- 
fcended by the cuftom of borough-englifh) fhould abate for 
thefe lands, or fhould be coniidered as an heir at law, who 
by the ftatute is to have a diftributive fhare, without any al« 

f Black. Com. % V. 515, 1^16.— If formaoce than rdtisfa6lion of the cove- 

the inteftate bu(band covenanted to nant* iP. Will. 324. Note 1.4 edit, 
leave hit wife a certain futn, and her S 4 Buro*s Ecclef. Law^ 33s* 
diftributive ihare comes to above (hat . ^ Black. Com. % V. 190, 
fum, the latter i« a fatisfa£tion $ and ^ Jac. Di£l, tit. Hotchpoti lo edltt 
tbia hath been cooftdered rather a pei-- k t>8|. xqo. 
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lowance for lands by defccnt. And it was ruled by Sir Jbfeph 
Jekyll, mafter of the rolls, that he fliould allow for thefe lands ^ 
Yet where a man was pofleflcd of a perfonal eftate, and feifed 
of a copyhold in fee, which was in the nature of borough- 
^nglifli, and the queftion was, whether the youngeft fon, upon 
whom th^ copyhold defcended, ibould have aia equal ihare 
with the other children of the perfond eftate, excluiive of the 
copyhold, or only fo much as with that copyhold would make 
his portion equal to that of the other children. By lord 
chancellor Talbot : The heir at law is the eldeft fon, and 
not the heir in borough-englifli ; and the exception in th^ 
ftatutc extends only to the eldeft fon. Yet neverthelefs the 
youngeft fon, who is heir in borough-englifti, ihall not bring 
the borough-englifb eftate into hotchpot ; there being no law 
to oblige him to do this, but only this ftatute, and there are 
no words in the ftatutc that require it : for the ftatutc 
fpeaketh only of fuch eftate as a child hath by fettlement, or 
by advancement of the inteftate in his lifetime. And it was 
decreed, that the youngeft fon fliould have an equal fliare with 
the other children, without regard to the value of the borough- 
englifli eftate. And the former cafe coming after this before 
the lord chancellor Talbot, he reverfed the decree of the ma- 
fter of the rolls, and decreed agreeable to this latter cafe "*. 

In refpe<a to what fliall be an advancement, fo as to come 
within the meaning of the ftatute, we may obferve, it hatb 
been determined, that fmall inconfiderable fums» occafion- 
ally given to a child, cannot be deemed an advancement or 
part thereof. Thus maintenance money, or allowance 
made by the father to his fon at the univerfity, or in travelling 
or the like, is not to be taken as any part of his advance- 
ment, this being only his education 5 and it wouJd create 
charge and uncertainty to enquire minutely into fuch mat- 
ters. So, putting out a child apprentice, is no part of his 
advancement ; for it is only procuring the mafter to keep 
him for feven years inftead of the parent. But the father's 
buying an office for the fon, though but at will, as a gentle* 

* Str. 935. m Caf. Talb. 276. 
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man penfioner's place, or a commiffion in the army, thefe 
are advancements pro tanto^ that is, for fomuch". And 
a ptovifion made by a marriage, fettlement, althoughvit is in 
the nature of a purchafe % is fuch an advancement as that 
a child claiming a diftributive fhare, fliall firft bring the faid 
advancement into hotchpot. As where the father, on his 
fen's marriage, covenanted, in cafe of a fecond marriage, to 
pay the firft fon by the firft wife 500I. There was a fon, and 
feveral other children of the firft marriage. The father of 
thefe children died inteftate ; and by the court it was agreed, 
that the heir muft bring the 500I. into hotchpot, although 
in nature of a purchafer under a marriage fettlenr>ent ^. Sa 
where a man on his marriage entered into articles, in confi- ' 
deration of the marriage, and of 4000I. portion, to fettle an^ 
eftate to raife portions for daughters, in cafe there were no 
fons 5 that is to fey, if but one daughter the fum of 5000K if 
two ox more then the fum of 6000I. equally c^mongft them, 
to be paid at their refpeftive ages of 18 years, or days of mar- 
riage, which fliould firft happen ; and Sol. a year maintenance 
in the mean time to each daughter. The marriage took ef- 
feft ; and they had iffae one daughter only, and no fon. Then 
the wife dies. Afterwards the man marries.a fecond wife, 
and had by her a fon and a daughter, and died inteftate, 
leaving a pcrfonal eftate to the amount of 20,cool. The 
daughter by his firft wife^ at that time, was about 12 years 
of age; and fometime after married one *Mr. Edwards; and 
they brought their biH, to have an account of the perfonal 
eftate of the wife's father, and their diftributive ftiare thereof. 
And the only queftion was, whether the 5000I. fliould not 
be looked upon to be fo far an advancement of the plaintiff, 
the wife of Mr. Edwards, that if flie Would have any farther 
fliare of her father's perfonal eftate, they muft bring this 
5000I. into hotchpot. And the court confifting of King 
lord chancellor, affifted by Raymond chief juftice, and the 
mafter of the rolls, and Price and Fortefcuejuftices, were all 
clear of opinion, that this was an advancement by the father 
m his lifetime, within the meaning of the ftatute, though 
contingent and future ; fo that flie could not have that and 
her diftributive fliare likewife. And accordingly the decree 
Was pronounced *i. 

i^ 3P. Will. 317. and not as heir at hw, this is a pur- 

o P.urchafe meansany iiKthodof ac- chafe, z Lill. Abr. 497. 

quiring an eftate otherwife than by de- P 2 Vern. 63S. 

fcent. Black. Com. i V. 214. And <I Cafe of Edwards and Ficemana 

where a perfon talces any thing from an i Abr. £q. Caf, 249. 

•nccftor or otiicrs by deed, wil)^ or gift, 
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If the father fettles a rent out of his lands upon a younger 
child, this is an advancement ; fo likewife if he by deed fet- 
tles an annuity upon a child, to commence after his death, this 
is an advancement for fo much ; and by the fame reafon, a 
rcverfion fettled on a child as it may be valued, is an advance- 
ment alfo"^. And if a child who has received any advance- 
ment from his father, fhall die in his father's lifetime, leaving 
children ; fuch children fhall not be admitted to their father's 
diftributive (hare, without bringing their father's advance- 
ment into hotchpot ; as where a father had feveral children, 
and in his lifeti'me advanced one of them. The child, thus 
advanced in part, died in his father's lifetime, leaving iffue. 
Afterwards the father died inteftate, pofleffed of a confider- 
able perfonal eftate. It was ruled, that the iiTue of the dead 
child muft bring into hotchpot what their father received in 
part of advancement, as he, if living, muft have done ; as 
that the iflue ftands in the place and (lead of the father, claims 
under him, and cannot be in a better condition than the fa- 
ther, if living, would have been, and had claimed his diftri- 
butive fhare*.— A child, partly advanced, fhall bring in 
his advancement only amongft the other children 5 fo that the 
wife fhall have no advantage of it^ It is faid that what- 
ever a child receives out of the mother^s eftate fhall not be 
brought into hotchpot. As in the cafe of Holt and Frederick^ 
^ Peere Williams, 356. Martha Frederick^ who married one 
fiolt and furvived him, had three children, two fons and a 
daughter, and having out of her own eftate, given loool. 
to her daughter in marriage, died inteftate, leaving thofe 
three children ; and the queftion was, whether the daughter 
who had received this lOOol. from her mother, ought to 
bring it into hotchpot, before fhe fhould receive any further 
fhare of her mother's perfonal eftate. The lord chancellor 
King faid, it weighed with him, that the a£l of diltribution 
was grounded upon the- cuftom of London^ which never 
affeded a ^Idouf^s perfonal eftate ; and that the acS feems to 
include thofe within the claufe of hotchpot, who are capable 
pf having a wife as well as children, which muft behufbands 
only. And fo in this cafe (without much debate) his lord- 
(h}p ruled, that the daughter fhould not bring the icool, 
which fhe had received in her mother's lifetime, into hotchpot, 

By what has been faid, it may be perceived, that, where 
the inteftate leaver a yridov^ and children, or the reprefenta<* 

r » p. will. 14T. 44«, ^ 4 Burn's £c9lef« Law, tjo. 
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tives of children, one third of his perfonal eftate (hall go to 
his widow, and the refidue to his children ; or if dead, to their 
reprefentatives, that is, their lineal defcendants, fuch of the 
children, or the reprefentatives of fuch of them, as have been 
advanced as aforefaid, firft bringing fuch advancement into 
hotchpot, in cafe they choofe to claim their diftributive 
ihare ; and of fuch advancement, when the fame fhall be fo 
brought into hotchpot, the widow (hall have no advantage. 
Now we may confider how the refidue of the inteftate's eftate 
is to go to his children, or if dead to their reprefentatives, 
that is, their lineal <lefcendants. And here we may ob- 
£erve, the <lo£trine and limits of reprefentation, as laid down 
in the ftatute of diftributions, feem to have been, prin- 
cipally borrowed from the civil law; whereby it will fomc- 
time$ happen that perfonal eftates are divided per capita^ as 
when every claimaiit claims in his own right; aud fometimes 
ferjlirpes^ as when the claimants claim by reprefentation, or 
in the right of another. They are divided per capita to every 
one an equal (hare, when all the claimants claim, in their own 
rights, as in equal degree of kindred, and not by representa- 
tion in the right of another perfon ". That this may be 
rightly underftood, let us firft fuppofe that neither of the in - 
teftate's children hath died leaving children. 2. That the 
inteftate's children are all dead ; whether they were two, or 
three, or more ; each of them having left children ; as it may 
be, one of them two, another three, or more. 3. That fome 
of the inteftate^s children are living, and fome dead ; and 
that thofe who are dead have each left children. 

As to the firft fuppofition, it is ftifficiently clear, th^t if 
neither of the inteftate's children hath died leaving children, 
the refidue as aforefaid, or the remaining two-thirds, after 
the wife has had her third, (hall be equally divided between 
all the children of the inteftate ; as in this cafe they all claim 
in their own right : and where a man marries a woman, and 
hath ifllie by her, as it may be^ fons and daughters, and the wife 
dying, he marries another^woman, by whom he hath alfo fons 
and daughters : now thefe, though they are called brothers 
and fitters, are but brothers and fifters of the half-blood 5 be- 

» BUcfe. Com. » V. 517. 
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caufe they had not both but one father and mother^: yet be-* 
tween thefe no diftin£lion is, or (a$ I conceive) ever vras made ; 
but in refpe£l to collaterals*, vj^ho aiay take where there are 
no lineal defcendants; there are feveral precedents of judg- 
ments given fince the ftatute, allowing the half-blood to have 
but an half fhare : but now thefe are upon the Cime footing 
with the whole blood, in refpc£l to what tliey are entitled to 
in the diftribution of perfonal eftate y. Yet, in refpeft to real 
eftate, the whole blood is always preferred, and the half blood 
is no blood inheritable by defcent, as we (hall fee in the en- 
fuing chapter^. Where a father leaves behind him one or 
more children, and his widow (ball happen' to be with child^ 
the child in the mother's womb will be reckoned among the 
children of the deceafed j and if the other children fliould 
proceed to a partition of the eftate, it will be neceflary to lay 
afide one fhare for the child that is to be born, and to name a 
curator to it, who may take care of its intereft". But this 
provifion is rendered more effeftual by the ftatute; which, 
as we have feen^, requires that no diftribution fnall be 
made till after the expiration of one year from the inteftate*s 
death, within which time the child will be born. 

As to the fecond fuppofition, as that the inteftate's children 
are all dead, whether they were two, or three, or more, each 
of them having left children, as it may be one of them two, 
another three, or more; in this cafe, where there be only 
grandchildren, their fathers or mothers r6fpe(3ively having 
died in the lifetime of their grandfather, the grandchildren 
take in their own right, and not by reprefentation of their 
father or mother deceafed ; and the courts, where diftribu- 
tions are cognizable, will order an equal diftribution to be 
made*=. And thus it would be, if there were only great- 
grandchildren of the inteftate, both his children and grand- 
children having all died before him. 

As to the third fuppofition, as that fome of the inteftate's 
children are living and fome dead, and thofe that are ^ead 
have, left children ; in this cafe, the grandchildren take by 

V Terms dc Lfy. a i Srrah. Dom. 624. 

X WhQ rhefe are, fc« pag. 77*' b Pag, 64. 

y 4 Burn's Ecdef, Law, 357, c^ Burii*s Ecclef. Law, 347. 
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feprcfcntation,andnat in their own right, and the iflue of each 
deceafed child ftand in the place and ftead of their deceafed 
parent* As fuppofe the inteftate to have had three children^ 
A, B, andX\ and one of thefe children to be dead, as it 
itiay be A, leaving three children, and another dead, as it 
may be B, leaving two ; then the diftribution muft be 
one third to A's three children, another third to B's two 
children, and the remaining third toC, the furviving child. 
But if C had alfo died,, and left no iflue, then A's and 
B's five children, being all in equal degree of kindred, 
would take in their own right, each of them an equal {hare, 
in like manner as is juft before mentioned under the fecond 
fuppofition. 

By this we may perceive m whait manner the inteftate's 
perfonal eftate is to be diftributed, where he has left a wife 
and children, or reprefentatives of children. But before we 
conclude this, and proceed to another part of the (latute of 
diftributions, it may be proper to obferve, that if the in- 
teftate leaves but one child, or the reprefentative, that is, 
the lineal defcendant of one child, fuch one child, or the 
reprefentative of fuch, will be entitled to the fame (hare in 
the diftribution, as if there were more than one ; for where 
there is only one perfon that can take, the ftatute vefts the 
right in that perfon '^. And although by the ftatute, no dif- 
tribution is to be made within an year 5 yet the right of the 
diftributive fliare vefts immediately on the inteftate's 
death. As where a perfon, intitled to a diftributive fliare 
of an inteftate's eftate, died within a year after the in- 
teftate, it was decreed that the fliare of the deceafed pcrfoa 
was an intereft "Vefted and tranfmiflable to his executors or 
adminiftrators ; for in this fenfe the ftatute makes a will for 
the inteftate, and it is as if a legacy was bequeathed payable 
a year hence, which would plainly be an intereft vefted prc- 
fently % 

By the ftatute 2i & 23 Car. II. c. 10. feft. 6. In cafe 
there be no children, nor any legal reprefentatives of them, 
then one moiety of the inteftate's eftate is to be allotted to 
the wife of the inteftate 5 and the refidue to be diftributed 
to every the next of kindred of the'inteftate, who are in equal 
degree, and thofe who legally reprefent them. 

<i a P. Win. 50, e 3 P. Win. 49, 

By 
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By feft. 7. No reprefcntation is to be admitted among coU 
laterals after brothers and lifters children'. And in cafe 
there be no wife> then all the faid eftate is to be diftributed to 
and amongft the children. And in cafe there be no child, 
then to the next of kindred in equal degree of or unto the in- 
teftate, and their legal reprefentatives, as afbrefaid. 

Hence we may perceive, that where the inteftate leaves no 
child, or any legal reprefentative of a child, that is, lineal de- 
fccndant, there the wife hasa moiety, or one-half of his perfonal 
eftate ; and if there be no wife, then all the eftate is to be diftri- 
buted amongft the children ; and if there be no child, then 
amongft the next of kindred in equal degree of or linfo the in- 
teftate. But if there be a child, or reprefentative, that is, lineal 
defcendant, then the next of kindred will be totally excluded. 
For if a perfon dies inteftate, leaving a defcendant of either 
fex, or of whatfoever degree, fuch defcendant is to be pre-, 
ferred to all afcendants and collaterals ; and herein agree 
the civil, canon, common, and ftatute laws ^. So if there be 
children, or reprefentativcs of children, and no wife, we muft 
obferve what has been before faid refpe£ting children that have 
been advanced, bringing fuch advancement into hotchpot; 
and then how the eftate is to go to the inteftate's children, 
or if dead, to their reprefentatives ; as here diftribution muft 
be made of the whole perfonal eftate, in the fame manner as 
where there is a wife, diftribution muft be made of two- thirds'*. 

Thus having proceeded, as far as relates to the inteftate's 
widow and children, before we enter any farther into the fta- 
tute of diftribution, we may take notice of the ftatute of 
I Jac. II. c. 17. whereby it is cnafted, that if after the death 
oT a father, any of his children fhall die inteftate, without 
wife or children, in the lifetime of the mother; every brother 
and After, and the reprefentatives of them, (hall have an equal 
Ibarc with her. Before this ftatute, if a child had died inteftate, 
without a wife, child or father, the mother would have been in- 
titled to the whole perfonal eftate * ; as the father furviving is at 
this day'^ : andthereafon of making this ftatute was, becaufe 

f See 'h's explained page 77, * 4 Burn*i Ecclcf. Law, 349. 

X 4. Bwrn*» Ecclcf. Law, 346. k a P, Will. 48. 

^ See p>&. 70—73. 
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tlic mother might marry and carry away all to another huf* 
band ^. Upon this ftatute it has been determined, that where, 
after the death of the father, the fon died intcftate without 
liTue; but leaving a wife, a mother, three brothers, a fifter, 
and two nieces, the children of a deceafed brother ; that 
this is within the ftatute, and that the inteftate's wife 
Ihall have but one moiety; and as to the other moiety, 
the inteftate's brothers and fitters, and the two nieces, 
ihall come in for an equal (hare with the mother". But 
if there be no brother or fifter, or reprefentativc of brother 
or fifter, then it is out of the ftatute, and the mother 
Ihall have the whole, as flie had before the making of it^. 
Hence it is obvious, that if a child dies without iflue, then 
comes in the father j if the father be dead, then come in the 
mother, brothers,and fifters ; but, if there be no brother or fifter, 
or reprefentative of a brother or fifter, which muftbe a child 
or children (as has been determined upon the conftrucSion of 
the ftatute of Car. II. % and it is the fame in refpedl of this 
ftatute of Jac, II. p) ; then the mother takes the whole, or the 
half where there is a wife, and the whole where there is no 
wife : as the father always doth if living, and that in exclu- 
fion of the inteftate's brothers and fifters, and their children* 

t A brother or fifter of the half blood fliall have an equal 

fliare with thofe of the whole blood *». And upon the conftruc- 
tion of the ftatute of Car, II. it has been determined that a 
pofthumous brother or fifter, or brother or fifter born after the 
father's death, fliall ftiare equally with the other brothers and 
fiftfers'. But upon the conftruftion of this ftatute of Jac. II. 
it was a queftion whether z. po/ihumous fi&er was entitled to a 
{hare of her brother's perfonal eftate equally with her mo- 
ther ? and after many arguments had thereon, lord chancellor 
Hardwick decreed for the pojlhumou^ fifter % 

1 1 Salk. 251. 1 Com, Dig. Arfminiftration (H). 

« a P. Will. 344. r Cafe of Burnet and Man, Vcr. 

1^ 4 Burn*s Ecdef. Law, 36sa 156. 

o See pag. 77. « Cafe cf WalJis aqd Hodfon, 

P Cafe of Stanley ai^d Stanley, 4 Bura'e Ecclef. Law, 365, 
I Atk. 458. 
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In refpe£t to how diftribution is to be made, between the 
inteftate's mother, brothers, and fillers, we may obferve that, 
each of thefe {hare alike j as wh«fe a man died inteftate, and 
without ifiue, leaving a wife and feveral brothers and fifterSy 
and his mother living, the wife, under the ftatute of Car. II. 
takes a moiety \ and a queflion arifing upon the ftatute of * 
Jac. II. how the other moiety fliould be diftributed, whether 
the mother (hould have the whole, or only a diftributive 
ihare with the brothers and fitters ; a bill was brought, m 
order to have the opinion of the court. Upon a hearing, the 
lord chancellor King was clearly of opinion, and decreed, 
that the mother fliould have no more than a dare of the other 
moiety, with the brothers and fitters of the inteftate ; for 
the intent of the ftatute was, to put the mother (who before 
ftood upon the fame footing with the father) in the fame 
fiate and condition with thefe collaterals ; fo that whenever 
Ihe is intitled, they (hall have an equal fliare with her^ 
But where a man died inteftate, leaving a wife, and a 
mother living, and children of- a brother deceafed ; thefe 
children, as reprefentatives of their father, bringing a bill to 
have one half of the moiety of the inteftate's ettate, the 
wife being intitled to the other moiety, and the mother (a» 
they infifted) to have only an equal {hdre with them ; lord 
chancellor Hardwicke ordered the refidue of the inteftate*s 
cftate, after fatisfa£kion of debts, to be divided into four 
equal parts ; two fourth parts thereof to go to the widow, 
one-fourth to the mother, and one-fourth to the brother's 
children". — If a brother or fitter is living> and alfo children 
of a deceafed brother or fifter, fuch children will take p€r 
Jiirpes as hereafter mentioned (p. 8i.) 

Having proceeded thus far with the ftatute of i Jac. 
II. we may now return to that part of the ftatute of 
diftributions that relates to collaterals, and the inteftate's , 
next of kindred in equal degree, (o proceed gradually 
from the nearett to the mott diftant relations ; and here 
we may firft take notice of what is faid relative to 
collaterals, and then, of what is faid relative to the 
inteftate's next of kindred, in equal degree. As to col- 
laterals the ttatute fays, •« There is no reprefentation 

t Cafe of Keilway and Kcilway> «» Cafe of Stanley and Stanley, May 
T. la Geo. II- Str. 710, 14, 1739. ' -A^^' 453« 
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admitted among collaterals after brothers and fifters 
children." Upon thefe words of the ftatutc, where 'the 
queftion was, whether thefe words were intended of bro- 
thers and fifters to the inteftate, or whether, when dif- 
tribution falls out amongft brothers and fifters, though 
remote relations to the inteftate, reprefentation Ihould 
be admitted amongft thetn ? it was held, that reprefentation 
(hould only be between the brothers and fifters to the in- 
teftate^. And this reprefentation amongft brothers and 
fifters does not extend to their grandchildren. For where 
the perfons claiming diflribution were a deceafed brother's 
daughter, and the grandchildren of another deceafed brother; 
it was held that the deceafed brother's daughter only was in- 
titled ; and that a deceafed brother's or fitter's grandchil- 
dren fhould not come in with a deceafed brother's or fitter's 
children *. And as to reprefentation among other relations : 
where a man died without wife or child, brother or fifter, 
and bis next of kin were an uncle by his mother's fide, and 
a deceafed aunt's child ; upon a demurrer, the court of chan- 
cery allowed the uncle to have the whole, and the deceafed 
aunt's child nothing ^ ; and though this may feem hard, yet, 
as the lord chajicellor faid in this cafe, fo is the law. 

As to the part of the ftatute where it is faid, " The next 
of kindred in equal degree of or unto the inteftate, and their 
legal rcprefentativcs ;" by what has been juft mentioned it 
may be perceived, that thefe'" words, " their legal repre- 
fentativesi" are wholly confined to the inteftate's brothers 
and fifters, and that no reprefentation is admitted among 
collaterals after brother's and fifter's children ; by which the 
number of perfons intitled arelefs than they otherwife would 
be, — We may now confider who are thofe next of kindred in 
equal degree of or unto the inteftate, ^ that may be intitled 
to bis eftate ? and here we may oUferve that, kindred arc 
difenguiflied either by the right line or by the collateral. The 
right line is of parents and children, computing by afcend- 
ants and defcendants ; the collateral line is between brothers 
and fifters, and the. reft of the kindred, among themfelves. 
Thofe of the right line are reckoned upwards as parents, 
or downwards as children j thofe of the collateral line 

V Cafe of Maw and Harding. 2 Vernt X Cafe of Bower and Littlewood, 
a33. I P. Will. 594. 

X Cafe of Pett and Pctt. I P. Will, 

are 



78 The Disposal o/a Person's Estate 

are reckoned ex trarifuerfi^ or fide-ways, as brother^ and {li-* 
ters, uncles and aunts, and fuch as are born from them *. 
Amongft thofe there are difFerent degrees of kindred, which 
are differently reckoned by the civil and canon laws, yet in the 
sfcending and defcending lines, the degrees are the fame by 
both laws ; but in the collateral line they differ *. And for 
the diflribution of perfonal eftate, thofe degrees of kindred are 
reckoned according to the computation of the civil law 5 and 
not of the canon law, which the Uw of England adopts in the 
defcent of real eftates^ In the defcending line, the fon is in 
the firft degree, the grandfon in the fecond, and the great 
grandfon in the third. In the afcending line, the father is in 
tbe firfl degree, the grandfather in the fecond, and the great 
grandfather in the third. In the collateral line, as reckoned 
according to the computation of the civil law, we afcend 
firfl to the father, which is one degree j from him to the com- 
mon anceftor, the grandfather, which is the fecond degree; 
from the grandfather we defcend to the uncle, which is the 
third degree ; and from the uncle to the coufin-german, or 
uncle's child, which is the fourth degree. So again we afcend 
, to the father, which is one degree ; from the father we defcend 
to the brother, which is the fecond degree ; from the brother 
to the nephew, which is the third degree j and from the ne- 
phew to the fon of the nephew, which is the fourth degree '• 

How fome of thofe degrees of kindred will be intitlcd to 
the inteflatc's perfonal eftate, will be fecn by the following 
adjudged cafes ; which, after being related, fome obfervations 
will be tnade concerning the perfons who will be intitled to 
fuch perfonal eftate, purfuant to the ftatutes of 1% & 23 Car. 
II. and I Jac. 11. and thereby we may have a brief and com- 
prehenfive view of them. 

In many cafes where it hath happened, that the next of 
kindred to the inteftate were a grandfather and a brother, 
fuits have been commenced to determine their right ; but 

> AyHfFe*8 Parerfon, jxy. b Black. Com. 2 V. 504. 

» 4 Bura*i Eccicf. Law/343. ^ 4 6um*i Ecdef. Lav, 34s* 
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now this point feems to be fully determined, in confequence 
of three determinations, the firft of which was in the cafe of 
Pool and WilJhaWy T. 1708. The fecond in the cafe of 
Norbury and Vicars^ before Fortefcue, matter of the rolls, 
M. 1749 J and the third was delivered by lord chancellor 
Hard wick, in the cafe of Evelyn and Evelyn^ H, 1754, and 
determined in favour of the brother, in exclufion of the 
grandfather. In delivering the determination of the court in 
this cafe. By lord chancellor Hard wick : this cafe is between 
the grandfather and brother of the deceafed. It is infixed on 
behalf of the grandfather, that he is in ecjual degree of con- 
fanguihity with the brother of the deceafed, and intitled to 
an equal fhare of his eftate, under the ftatute of diftribution. 
The ftatute fays, that the ordinary (in cafe there (hall be no 
wife, children, or childrens children) fhall make a jud and 
equal diftribution among the next of kindred to the dead 
pcrfon, in equal degree, or legally reprefenting their ftocks, 
pro fui cuique jure^ •' according to the laws in fach cafes, 
and the rules and limitations hereafter fet down." Which 
limitation is only a particular fpecification, in what cafes re- 
prefentation ftiall be allowed ; and there is nothing more 
exprefTed in the ftatute, than that the eftate (hall be dif- 
tributed equally to every the next of kin to the in- 
tcftate, who are in equal degree.— This point has been 
already twice determined in courts of equity, Firft in the 
cafe of Pool and TVilJhawy and afterwards in the cafe of 
Norlury and Vicars. But it has been infifted on for the 
grandfather, that both thefe decrees are erroneous. Not« 
withftanding I ftiall adhere to the'determinaiion of the cafe ' 
of Pool and Wiljhaw^ I have fcen the lord chief baron 
Ward's and Mr. baron Price's reports of this cafe ; and alfo- 
-.that of Mr. Dodd (afterwards chief baron). The laft of 
which, though but fliort, is the cleareft of the three. It was a 
bill brought by the* grandmother, for a (hare of her grand- 
fon's eftate, equally with his brother. And it was infifted on 
for her, that (he was in equal degree of confanguinity, and 
equally intitled ; but the reporter fays, " AH the court con- 
" trary, and there has beenno fuch ufage fince the making 
^ of the ftatute." And I know of none fince; though it is 

83 
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83 years fince that ftatute was made. The fubfequcnt de- 
cree at the rolls was conformable to this ; and therefore I 
(hall not- attempt to overthrow thefe determinations. And 
after a full difcuffion of the fubjetS, the lord chancellor con- 
cludesy by faying, that fince not only the reaibns are on this 
fide the queftion, but the determinations have been tl^at way, 
and to overthrow them would tend to introduce incon** 
veniencies, as it might diflurb diftributions already made, 
which is an argument of the greateft weight in the law, I fhall 
determine this point in favour of the brother, to the exclu* 
fioa of the grandfather **. 

Where the inteftate leaves a grandmother and an aunt, 
the grandmother will be intitled in cxclufion of the aunt; 
and as to this, lord chief juflice Flolt faid, that as by the com- 
mon law father and mother were nearer than brother and 
filler, fo grandfather and grandmother are nearer than 
uncle and aunt. And the grandmother is the root of the 
kindred, whereas the aunt is only a branch ^. So in a caufe 
in the court of chancery, it was clearly agreed, that if one dies 
inteftate, leaving a grandmother and uncles and aunts, the 
grandmother is intitled to the perfonal eftate, in exclufion of 
the uncles and aunts^— Where the next of kindred to the in- 
teftate were a grandfather by the father's fide, and a grand- 
mother by the mother's, it was decreed, that they jQiall take 
in equal moieties, as being in equal degree ; for though the 
grandfather by the father's fide may in fome refpedls be more 
worthy of blood, yet in this refpe<a dignity of blood is not 
material^; though it is in refpedt of the defcent of lands, as^ 
we ftiall fee in the cnfuing chapter ^. — Where the inteftate 
left two aunts, and a nephew, and a niece, children of a de- 
ceafed brother, lord chancellor Hardwick ordered the furplus 
to be divided into four parts equally amongft them, they be- 
ing all in equal degree, and therefore the children do not take 
by reprefentation, but in their own right; but if the father of 
the nieces had been living, he would have taken the whole ^ 

«i 4 Burn's Ecclef. Law, 351. ^g i P. Will. 53. 

« Cafe of Blackborough and Davis, h Fag, 87. 
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Here^ as was pcopofed, we may obferve, who thofe 
perfons are that will be entitled to the inteftate's perfonal 
eftate, purfuant to the ftatutes of the ^2 Si 23 Car. IL 
and 1 Jac. IT4 As in the firft inftance, where a man dies 
leaving a wife and children; th<^ wife has a third, the 
children and the reprefentatives of deceafed children the 
other two thirds S 2. If there be no wife, the children, 
and reprefentatives of deceafed children, have the whole ; and 
that in excludon of all afcendants and collaterals whatever K 
2* In cafe there be no child, ot reprefentative of any child, 
that is, lineal defcendant ; then the wife has always one half, 
whoever has ^he other half"'. 4. If there be no wife nor 
lineal defcendant, then the inteftate's father, if livings 
has the whole °. 5. If the father be dead, then the in- 
teftate's mother, brothers and fitters, and the children of 
the deceafed brothers and fifters (if any), have the whole *. 
6. If there be no brother or fitter of tne intettate, or child 
of a brother or filler, then the mother has the whole p. 
J. Where the deceafed leaveth neither wife nor child, nor 
reprefbntative of fuch child, nor father, nor mother ; but 
leaves brothers and fitters, and children of other brothers 
and fitters deceafed j the brothers and fitters, and the chil- 
dren of the brothers and fitters deceafed, have the whole, 
and the children of the brothers and fifters deceafed tajce 
pfT^irpffi and not per capita ; for the children of the de« 
cea&d, being not equal in degree with their uncles and 
aunts, do take in this cafe, not in their own rights, but 
by way of reprefentation of their parents deceafed. As if 
there had been three brothers of the deceafed. A, B, and 
C ; and A had died, leaving three children, and B leaving 
two ; the diftribution mutt be one third to A's three chil-* 
dren, another third to B's two children, and the remaining 
third to C the furviving brother. But if the three brothers 
had all been living, then the intettate's ettate mutt have 
been divided into three equal portions, and diftributed per ca'* 
piiay one to each, as has been faid concerning the intettate*s 
children and grandchiWren ^.—— Where all the brothers 
and fifters of the intettate are dead, fome having left chil- 
dren, as it may be, fome a greater, others a lefs number ; thofe 

k Pag. 70—73. o Pag. 75, 76. 

1 Pag. 74. P Pag. 75. 

ra Pag. 73-75' ^ P«8- 7l— 73» 
» P»8- 74i 7S* 

G children 



2l The Disposal cfa Person's Estate 

children of the brothers and fifters deceafed, tak^ pir capita 
each an equal fliare, as has been obfcrved before refpefting 
the inteftate's grandchildren'. 9. Ifaperfon die inteftate, 
leaving neither wife nor child, nor reprefentative of fucb 
child, nor father nor mother, nor brother nor fifter, but 
hath a grandfather or grandmother livings then the grand- 
father or grandmother has the whole perfonal eftate, ii» 
exclufion of the inteftate's uncles and aunts • and if there 
b(B a grandfather on the father's fide, and a grandmother 
on the mother's fide, the whole is divided between them ; 
and fo it is if there be a grandmother on the father's fide, and 
a grandfather on the mother's fide*. 10. If a perfon die 
inteftate, leaving neither wife nor child, nor reprefentative 
of fuch child, nor father nor mothei-, nor brother nor fifter, 
nor grandfather nor grandmother, but leaving uncles and 
aunts, and brother's, or fifter's children 5 thofe uncles and 
aunts, whether on the father*s fide or mother's, will iliarc 
the inteftate's whole perfonal eftate, together with his bro- 
ther's and fifter's children '. 

If a perfon dife inteftate, leaving none of thofe relatk»ns, 
the general rule by the ftatute of diftribution is, that his per- 
fonal eftate ftiall go to his next of kindred in equal cjegree ;, 
and thofe may be the children of his uncles or aunts; and 
his brothers or fifters grandchildren, all of whom being in the 
fourth degree, wJll.ihare. equally alike; and if there is but 
one perfon that can take, as being the only^ perfon who is. 
the neareft of kin, the ftatute vefts the whole in that per- 
fon \— For further difcovering the degrees of kindred, when 
none of thofe that have been mentioned are to be found, w^ 
may obferve the following table, which is laid down con- 
formable to what has been before mentioned refpefling th^ 
mode in which the different degrees of kindred are to be rec- 
koned. We may likewifc obferve, that where there are rela-? 
lions, both by the father's fide and mother's, in equal degree 
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erf* kindred, they {hare equally alike ; .for here there is no dif- 
ference (though there is in refpedl of real eftate,as will be feen 
in tlieenfuing chapter), Whether the relations be by the father's 
fide or by the mother's ; but thofe who are neareft of kin 
will be preferred, be it by either fidc^ j and the half blood 
will be equally entitled with thofe of the whole blood. 
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If tbeinteftate have, no kindred^his real eftate, which wilt 
be the fuhjed of our enfuing chapter^ will efcheat to the 
King, OF to the lord of the manor, or other perfon entitled 
thereto, by virtue of any grant from the Crown j for where 
no perfon can claim any property, there the King ihall be 
entitled by his prerogative. As to perfonal eftate, concern- 
ing which we have been treating; where a baftard who has 
no kindred, being, as the law terms him, nullius filius^ that is, 
the fon of no one, or as he is fometimes termed^filiuspopuli, 
that is, the fon of the people (or any one elfe that has no 
kindred), dies inteilate, and without wife or child, it hath 
formerly been held, that the ordinary might feize his goods^ 
and difpofe of them in pios ufus^ or in pious ufes. But the 
ufual courfe now is, for fome one to procure letters patent^ 
or other authority from the Kii^g ;: and then the ordinary of 
courfe grants adminiftration to fuch appointee of the Crown^. 

Hence it may be perceived, that a baftard is utterly in- 
capable of taking any real eftate by defcent^ and that he can- 
not be heir to any one ; neither can he be entitled to any fhnre 
in the diftributton of an inteftate's perfonal eftate j when 
born he is capable of taking by devife, and the lawful iiTue of 
a baftard is capable of inheriting or taking by defcent or 
otherwife fuch eftate as the parent might die pofleifed of, but 
no perfon except his wife or lawful iflue can claim any part 
of his eftate as kindred ; for he can have no collatecal kin- 
dred. Baftards are children born out of wedlock, or be- 
fore matrimony ; but if a child be begotten while tho parents 
are iingle, who afterwards marry, and thereby the child is 
born in lawful wedlock, he is no baft:aTd i^. And children 
born fo long after the death of the huft)and, that by the. ufual' 
courfe of geftation, they could not be begotten by him, are 
baftards. But this being a matter of fome uncertainty, the 
law is not exa£t as to a few days '» So children born dur- 
ing wedlock may in ibme circumftances be baftards : as in 
cafe the hirft>and be out of the kingdom of England (or, as 
it is commonly phrafed, without the four feas). for above nine . 
months, fo that accefe to his wife cannot be prefumed, hep 
iflue, during that period, will be baftards*. But generally 
during the coverture accefs of the huft>and is preiiimed, un- 
lefs the contrary be proved **. In cafe of a divorce in the 
Spiritual court a vincula matrimonii^ or from the band of ma^ 

I « Black. Com. % V. 505* • Co. Lut, 844* 

y Co. Litt. 244. ^ %W» Will. a7«. Strt. 9*5- 

» Cro. Jac. 541^ 
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trimony, all the ifllie born during the coverture are baftards ; 
for/uch an abfelute annulling of the marriage can only take 
place where fome caufe is fliewn, which made the marriage 
unlawful from^the beginning. 

Besides what has been mentioned concerning baftards, 
at fhould be obferved, that it muA be confanguinity or rela- 
tionfhip by blood, and not affinity, a relationfhip by mar- 
riage, whereby perfons may be entitled as kindred to an 
inteftate's eilate j for as to fuch as have married with any 
of the inteftate*s ftimily or relations who have died before him, 
410 advantage can accrue to them by fuch marriage : for 
example, fuppofe A, was to die inteftate, and the only iflue he 
ever had were a Ton and a daughter, both of whom bad mar- 
ried and died before him, leaving a wife and hufband, who 
furvived him ; neither this wife nor hulband would have any 
, part of A's real or perfonal eftate, though the iflue of his fon 
and daughter, with his wife (if fuch were living), would have 
the whole ; but if none of them were living, the whole per- 
fonal eftate would go to his next of kindred in fuch manner 
as has been (bewn, and the real eftate to fuch as are defcribed 
in the enfuing chapter. And if A had died inteftate without ^ 
wife or child, and bis only kindred had been a brother and 
After, both of whom had married and died before him, leaving 
a wife and hu(band, who had furvived him ; neither this 
wife nor bufl>and would be entitled to any part of A's eftate ; 
but in this cafe he would die without kindred, and his real 
eftate would efcheat to the King, or lord of the manor, or 
other perfon who might be entitled thereto by virtue of any 
grant from the Crown, and his perfonal eftate would veft in 
the King, as we have lately hinted ; and thus it would be in 
refpe£t |o the buft>and of A's mother, and the huft)and or 
wife of any one that were his next of kin, and had married 
and died before him. But in cafe his fon or daughter, bro- 
ther, fifl«r, or mother, or any other who were his next of kin, 
had furvived him, and died in ever fo fliort a time after, then 
.the hufband or wife of him, or ftie that liad furvived him, 
might be entitled; that is, the hufl^and in right of the wife, 
and the wife iii refped of her huft)and ; but neither of them 
as being of kin to A. The right of the diftributive ft)are 
vefts imqiediately on the inteftate's death, as hath been men- 
tioned ^t Although by the ftatute ng diftribution is to be 
made within a year ; yet the fhare of the deceafed perfon is 
aninteieft veitedand tri^nfmiflable to his executors or admi- 
^iftratorst 
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CHAP. IV. 

The^ Be/cent of real EJiates, or EJates of Inhe^ 
f^hance. How the Law difpofes thereof to the 
Heir; the Hujhand of a deceafed Wife^ and 
the Wfeofa deceafed Hujband. 

3ECTION THE FIRST. 

HOW TH5 LAW DISPOSES of the INHERIT- 
ANCE TO THE HEIR. 

ALL freehold eftates are called real eftates, and may be 
of inheritance or not of inheritance, as mentioned 
page 28. The principal freehold eftates of inheritance are 
fee fimple, ^nd fecrtail. There are alfo eftates of inherit- 
ance, which defcend according to the quflom of gavelkind, 
borough-englifli, and the cuftoms of manors, yet do not all 
come under the legal defcription of freehold ; with thofe lat- 
ter, as well as the former, an adminiftrator, as fuch, has no 
(Concern, except it be with the eftate held pur auter vie (men- 
tioned page 30). To avoid confufion, thofe latter eftates will 
be defined towards the end of this chapter.— Fee- fimple is 
where a man h^th lands, tenements, or hereditaments, (the 
latter of which comprehend not only all kinds of ground, as 
arable or plowed ground, meadows, paftures, woods, moors, 
inarflies, and all kinds of houfe$, edifices, or buildings, which 
^re called corporeal hereditarrents, but alfo advowfons or 
rights of prefentation to churches, commons, ways, offices, 
dignities, penfigns, annuities, and rents, which are called 
incorporeal hereditaments'^) ; to hold to him and his heirs for 
ever, generally, ahfolutely, and fimply, without any particu- 
lar heirs being mentioned, but that being referred to his own 
pleafure, or the difpofition of the lav^, in cafe he makes no dif- 
pofition thereof himfelf, as he may to whom he thinks fit. 
And hence we may perceive, that this eftate may confift both 
pf corporeal and incorporeal hereditaments, or either. But no 
perfon can be properly fuch an anceftor, as that an inherit- 
ance \x\ lands or tenements can be derived from him, unlefs 
he hath had adual feifin of fuch lands, either by his own en- 
try, or by ^he pofleffipn of his own or his anceftor's leflec for 
years, or by receiving rent from a leflee of the freehold j or 
imlefs he hath had what is equivalent to corporal feifin in he- 
reditaments that are incorporeal ; fuch as the receipt of rent, 
a prefentation to the church in cafe of an advowfon, and the 
jike**. And therefore all the cafe§ which will be herea&cr 

* Mentioned page 24* ^. Black. Com. % V. 209. 
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inentioned {refpefling defcent to the heir), are upon the fup^ 
pofition that the deceafed was the laft perlbn aftually feifcd 
c^ the inheritance. For the law requires this notoriety of 
pofleflion, as evidence that the anceftor had that property in 
himfelf which is to be franfmitted to his heirS 

DESCENT,or hereditary fuccefEon,fsa title wherebyaman, 
on the death of his anceftor, acquires his eftate by right of re- 
prefentation, as his heir at law. An heir, therefore, is he upon 
whom the law cafts the eftate immediately on the death of the 
anceftor: and an eftate fo defccnding to the heir, is in law call- 
ed the inheritance. The dodlrine of defcents, or law of in- 
heritances in fee-fimple, is a point of the higheft importance, 
and the principal objeft of the laws of real property in Eng- 
land. All the rules relating to purchafes, whereby the legal 
courfe of defcent is broken and altered, perpetually refer to 
this fettled law 0/ inheritance, as a datuniy or firft principle 
univerfally known, and upon which their fubfequent limita- 
tions are to work. Thus a gift in tail, or to a man and the 
heirs of his body, is a limitation that cannot be perfeSly un- 
derftoo^ without a previous knowledge of the law of defcents 
in fee-fimple. It may be perceived, that this is an eftate con- 
fined in its defcent, to fuch heirs only of the donee as havcL 
fprung, or fhall fpring from his body ; but who thofe heirs 
are, whether all his children both male and female, or the 
male only, and (among the males) whether the eldeft, young- 
eft, or other fon alone, or all the fons together, (hall be his 
heir ; this is a point, that we muft refult back to the ftanding 
law of defcents in fee-fimple to be informed of *^.— Concern- 
ing fee-tail, more will be faid in the two fubfequent feftions. 
A brief defcription thereof, fee p. 115.— In order to obtain 
a right conception of the law of defcents in fee-fimple, which 
will now be treated on alone, it will be neccflTary to obferve 
the following rules : 

The firft rule is, that inheritances fliall lineally defcend 
to the iflue of the perfon laft aftually feifed, in infinitum^ or for 
ever; but fliall never lineally afcend. When therefore a per- 
fon dies fo feifed, the inheritance firft goes to his iflue : as if 
there be A, B, and C, grandfather, father, and fon ; and B 
the father purchafes land and dies; his fon C fliall fucceed 
him as heir, and not A the grandfather; to whom the land 
Ihall never afcend, but fliall rather efcheat to the lord '. 

The fecond rule is, that the male ifliae fliall be admitted 
before the female. Thus fons fliall be admitted before dgugh- 

« Black. Com, a V. 209. <> Wtd. 201, e Littlcfoo, fe6t. 3. 
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ters. As if A hath two Tons, C and D, and two danghters, 
£ and F, and dies ; firft C, and Hn cafe of his death without 
ilTue) then D, Iball be admitted to the fucceffion in pre- 
ference to both the daughters ^ 

The third rule is, that where there are two or more males 
in equal degree, the eldeft only fhall inherit ; but the females 
all together. As if a man hath two fons, A and B, and two 
daughters, C aiid D, and dies ; A his eldeft fon (hall alone 
fucceed to his eftate, in exclufion of B the fecond fon and 
both the daughters ; but if both the fons die without ifTue be- 
fore the father, the daughters C and D (hall both inheiit the 
eftate as co-parceners «. 

The fourth rule is, that the lineal defcendants, in infiniiumy 
of any perfon deceafed, (hall reprefent their anceftor ; that is, 
. fliall (land in the fame place as the perfon himfelf would have 
done had he been living. Thus the child, grandchild, or 
great grandchild (either male or female) of the eldeft fonj^ 
(ucceeds before the younger fon, and fo in infinitum **. And 
thefe reprefentatives (hall take neither more nor lefs, but juft 
fomuch as their principals would have done. As if there be 
two fifters, A and B, and A dies leaving fix daughters, and 
then J. S. the father of the two fifters dies without othefr iflue^ 
thefe fix daughters (hall take among them exa6Uy the famd 
as their mother A would have done, had (he Been living; 
that is, a moiety, or one half of the lands of J. S. in copar- 
cenary : fo that upon partition made, if the land be divided 
into twelve parts, B the furviving fitter (hall have fix thereof j 
and her fix nieces the daughters of A one apiece'. 

This taking by reprefentation is called fucceffion injiirpes^ 
according to the roots; fince all the branches inherit the 
fame (hare that their root, whom they reprefent, would have 
done. For example, fuppofe the next heirs of Titim be 
fix nieces, three by one fitter, two by another, and one by a 
third ; bis inheritance by the law of England will be di- 
vided into three parts, and diftributed)>^ry?/r^^i, thus ; one 
third to the three children who reprefent one fitter, another 

' Hale's Hiftory of the Common * Hale, 136, 237. Black, a V. 216. 
I«aw, ft35. Black. Com. 2 V. 213. i Btack. & V. 217. 

t Hale, 238. 61iKk«2 V. 214. 
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third to the two who reprefent the fecond, and the remain- 
ing third to the one child, who is the fole reprefentative of 
her mother ^. This mode of r^prefentation is a neceflary 
confequence of the double preference given by our law, firft 
to the male iflue, and next to the firft born among the males '• 
The ifliie of the eMeft fon excludes all other pretenders, as 
the fon himfelf (if living) would have done ; but the ifliie 
of two daughters divide the inh^itance between them, pro- 
vided their mothers, if living, would have done the fame '*• 
Among thefe feveral UTues, or reprefentatives of the re- 
fpedive roots, the fame preference to males, and the fame 
right of primogeniture, or iirft birth obtain, as would have 
obtained at firft among the roots themfelves, the fons or 
•daughters of the deceafed. As if a man hath two fons, A 
and B, and A dies, leaving two fons, and then the grand* 
father dies ; now the eMeft fon, of A (ball fucceed to the 
whole of his grandfather's eftatip : and if A had left only two 
daug.hiers, they fhouldhave fucceeded alfo to equal moieties^ 
or halves of the whole, in exclufion of B and his iiTue. But 
if a m^n hath only three daughters, C, D, and £ ; and C 
4lies leaving two fons, D leaving two daughters, and £ 
leaving a daughter and a fon, who is younger than his After : 
here, when the grandfather dies, the ekleft fon of C (hail fuc- 
ceed to one third, in exclufion of the younger ; the two 
daughters of D to ant>ther third in partnerfhip ; and the fon 
of £ to the remaining third, in exclufion of his eldeft fifter. 
And the fame right of reprefentation, guided and reftraioed 
by the fame rules of defcent, prevails downward in in^ 
finiium ". 

The fifth rule is, that on failure of lineal defcendants, or 
iflue of the perfon laft feifed, the inheritance 'ftiall defcend to 
(he blood of the firft purchafor, fubjed to the three preced- 
ing rules. Tiius, if G. S. purcbafes.land, and it defcends Co 
J his fon, and J dies (cifed thereof without ifTue, whoever 
fucceeds to this inheritance muft be of the blood of G. S. the 
firft purchafor of this family**. The firft purchafor is he 
who firft acquired the eftate to his family, whether the fame 
was transferred to him by fale, or by gift, or by any other 
method except only that of defcent p. This is the principle 

k Black. Com. 2 V. aij. » BJack. » V. aiS, 219. 
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uplon which the law of collateral inheritances depends ; that 
upon failure of ifllie in the laft proprietor, the eftate fhall 
defcend to the blood of the firft purchafor ^ ; or, that it fhall 
refult back to the heirs of the body of that anceftor, from 
whom it cither really has, or is fiippofed by fi<Stion of law to 
have originally defcended. As if A dies without iflue, jirs 
eftate (hall defcend to C his brother, who is lineally defcend- 
ed from D his next immediate anceftor or father. On fai- 
lure of brethren or fifters, and their i/Tue, it (hall defcend to 
the uncle of A, the lineal defcendant of his grandfather, and 
fo on? in infinitum \ 

Here we muft obferve, that the lineal anceftors, though 
(according to the firft rule) incapable themfelves of fucceed- 
ing to the eftate, becaufe it is Aippofcd to have already pafled 
tbem, are yet the common ftocks from which the next fuc-* 
ccflbr muft fpring. And therefore the father, or other lineal 
anceftor, is himfelf faid to be the heir, though long fince dead, 
as being reprefcnted by the perfons of his iJJue; who are held* 
to fuccecd not in their own rights, as brethren, uncles, &c. 
but in right of reprefentation, as the offspring of the fatheK, 
grandfather, &c. of the deceafed. But though the common 
anceftor be thus the root of the inheritance, yet with us it is 
not neceiTary to name him in making out the pedigree or de- 
scent. For the defccnt between two brothers is held to be 
an immediate dcfcent; and therefore tttle may be made by 
one brother or his rcprefentatives to or through another, 
without mentioning their common father. If G hath two 
fons J and F, F may claim as heir to J, without naming 
their father G, and fo the fon of F may claim as coufin and 
heir to M the fon of J, without namihg the grandfather, viz* 
as fon of F, who was the brother of J, who was the father 
of M. But though the common anceftors are not named in 
deducing the pedigree, yet the law ftill refpefts them as the 
fountains of inheritable blood : and therefore, in order to 
afcertain the collateral heir 6f J, it is in the firft place ne- 
ceiTary to recur to his anceftors in the firft degree, and if 
they have left any other iftue befides J, that ifiue will be his 
heir. On default of fuch, we muft afcend one ftep higher 
16 the anceftors in the feeond degree, and then to thofe ii\ 
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the third and Fourth, and fo upwards in tnfimtumy till fome 
anceftor be found, who have other ifltie defcending from 
them befides the deceafed, in a parallel or collateral line. 
From thefe anceftors the heir of J muft derive his defcent ; 
and in fuch derivation the fame rules muft be obferved with 
regard to fex, primogeniture, and reprefentation, that have 
before been laid down with regard to lineal defcent from the 
perfon of the laft proprietor *. 

Herb again we muft obferve, in refpe£l to collateral inhe- 
ritances, that the heir need not be the neareft kinfman ab«- 
folutely, but only fub modo\ that is, he muft be the neareft 
kinfman of the whole blood ; for if there be a much nearer 
kinfman of the half blood, a diftant kinfman of the whole 
blood fliall be admitted, and the other entirely excluded ^ 

A KINSMAN of the whole blood is he that is derived, not 
only from the fame anceftor, but from the fame couple of 
anceftors. As if the blood of J. S. was compofed of thofe 
of G. S. his father, and L. B. his mother, therefore his 
brother F, being defcended from both the fame parents^ 
hath entirely the fame blood with J. S. or he is his bro- 
ther of the whole blood. But if after the death of G. S. 
L. B. the mother marries a fecond huft>and L. G. and hath 
iiTue by him ; the blood of this iiTue, being compounded of 
the blood of L. B. (it is true) on the one part, but that of 
L. G. inftead of G. S. on the other part, it hath therefore only 
half the fame ingredient;s with that of J. S. : fo that he is only 
his brother of the half blood, and for that reafon they ihali 
never inherit to each other. So alfo, if the father has two fons, 
A and B, by different venters or wives j now thefe two bre- 
thren are not brethren of the whole blood, and therefore (hall 
never inherit to each other, but the eftate ihall rather efcheat to 
the lord ". Nay even if the father dies, and his lands defcend ta 
his eldeft fon A, who enters thereon, and dies feifed without 
ilTue, ftill B ftiall not be heir to this eftate, becaufe he is only 
of the half blood to A, the perfon laft feifed 5 but, had A 
died without entry, then B might have inherited; not as 
heir to A his half-brother, but as heir to their common fa-* 
^er, who was the perfon laft adually feifed ^, 

f Black, Com, % V. %%6. w HaJc, H. C, L. %i%, Slack, a V* 
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In oollftteral inheritances the .male ftocks {ball be prefer- 
red to the female (that is, kindred derived from the blood 
of the male anceftors ihall be admitted before thofe from the 
blood of the female ^) unlefs where the lands have, in faA» 
defcended from a female ^. Thus the relations on the father's 
fide arc admitted in infinitum^ before thofe on the mother's 
fide are admitted .at all; and the relations of the father's fa- 
ther, before thofe of the father's mother, and fo on*. Yet 
whenever the lands have notorioufly defcended to a man from 
his. mother's fide, this rule is totally reverfed, and no rela- 
tion of his by his father's fide, as fuch, can ever be admit- 
ted, to them ; becaufe he cannot poflibly be of the blood of 
the firft purchaibr* And fo, g €omierfi^ if the lands defcend- 
ed from the father's fide, no relation of the mother, as fitch, 
(hall ever inherit. So.aUb if they in fa(Sl defcended to J. S. 
from his father's mother C. K. ; here not only the blood of 
L. B* bis mother, butalfo of G. S. bis father's father, is per« 
petuaUy excluded. And, in like manner, if they be known 
to have defcended from <F . H. the mother of C. K. the line not 
only of L. B»^and of G.S.. butalfo of L. K. the father of C, is 
excluded '• Whereas when the fide from which they de- 
fcended is forgotten, or never known (as in the cafe of an 
icftate newly purchafed to be holden ut feudum antiquttm^ 
or as a feud. of indefinite antiquity ; as all the eftates held 
in fee^fimple throughout ^he kingdom are held ''), the 
Tight' of inheritant^ runs up all the father's fide, with a pre- 
ference to the maletfiocks in every inftance \ and if it finds no 
heirs there, it. then, -and theii only, reforts to the mother's 
iide, leaving no j^ce untried, in order to find heirs that 
may, by poffibility, be derived^from the original purchafor. 
The greateft probability of finding fuch was among thofe 
deifcendod from* the male anceflors ; but upon failure, of iffae 
there, th^ may poffibly be found among thofe derived from 
the:faaalesS 

From what has been here faid, the reader may form an 
idea of the lawof defcents in fee-fimple ; and for a more full 
and perspicuous view thereof, we fliall refer to the learned 
authors here cited, efpecially to the commentaries bf^udgc 
iBlackftone ; where it need not be faid this fubje£t is amply 

X Hale, H. C. 1. 941. Black. Com. a Black. 2 V. 236. 
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treatedOn, as it is well known, bjr the book being in thd 
hands* of moft of the profeffion of the law, as well as of mdxty 
of the nobility and gentry throughout the kingdom; on which 
account, and for its repute and authenticity, it has hitherto' 
been frequently cited inftead of other authors. 

As to the heir, he is much favoured by the law ; as not 

being liable to pay any fimple contra<9 debts due from 

the deceafed, not even if the eftate was purchafed with 

the money for which the fimple contrail debts are due **• 

And in cafe the eftate is mortgaged, if the deceafed have 

left enough perfdnal eftate to difcharge all his debts, the reai 

eftate muft be redeemed for the benefit of the heir ^. But 

vrbere the deceafed has not left a fufficiency of perfonal 

eftate to.difcharge all his debts, the real efbte will be liabU 

to anfw«r thofe due by bonds and fpecial contra<3s, whereby 

he hath bound himfelf and his heirs ; and this eftate de«- 

fcending from the deceafed anceftor, who hath thus bound 

himfdf and heirs, will be real affits^ or aJjitT by defcent, 

mentioned in.a former chapter ^ And where the real eftate is 

given to any perfon. By the ftatute of the 3 W. & M. c. 14* 

it is enaded, that all wills and teftaments, limitations, difpo-- . 

fitions, or appointments, of or concerning any manors, mef- 

fuages, lands, tenements, or hereditaments ; or of any rent^ 

-profit,, term, or charge, out of the fame, whereof any perfon at 

the time of his deceafe fhall be feifed in fee- Ample, in poflef* 

iion, rever^on', or remainder, or hath power to dtfpofe of th^ 

fame by his laft will and teftament; (ball 6e deemed an<l 

taken to be fraudulent, and abfolutely void and of none efFe<3, 

againft fuch perfons, their heirs, fucceflbrs, executors, admi* 

niftrators,- and affigns, to whom the deceafed (hall, by bonds 

or other fpecialtics, have bound himfelfand his heirs: and 

all iucb creditors may have and maintain adions of debt 

upon their bonds and fpecialties, againft the heir at law of 

the obligor and fuch devifec jointly. Yet it is provided, 

that, where there fhail be any limitation or appointment, 

devife or difpofition, of or concerning any manors, mef- 

fuages, lands, tenements, or hereditaments, for the raifing 

or payment of aay real or juft debts j or any portions or 

fums of money for any child or children of any perfon, other 

than the heir at law, according to any marriage contrast or 

agreement in writings bona fide, made before fuch marriage^ 

the fame (hall be in full force i and the fame manors, mef- 

A BUck. Com. 3 V. 430. may be exempt from going la dircharg^ 

« Mentioned in ^ge 54, of th« real* See page ^o^• 

^ Pive4^.— Wherein perfoiial eftate 

luages. 
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fuagos, lands, tenements, and hereditaments, ihall be holden^ 
and enjoyed by every fuch perfon, his hei,rs, executors, ad- 
miniilrators, and affigns, for whom the faid limitation, 
8f poincment, devife, or difpofition was made, and by his 
truftee or truftees, their heirs, executors, adminiftrators, and 
affigns, for fuch ellate or intereft as (hall be limited or ap- 
pointed, devifed or difpofed, until /uch debt or portion ihall 
be raifed and paid,— ^And where any heir at law fball be liable 
to pay the debt of his anceftor, in regard of any lands, tene- 
ments, or hereditaments descending to him, and (hall fell, 
alien, or make over the fame, before any adion brought or 
procefs fued out againft him ; it is enadled, that fuch 
heir at law (hall be anfwerable for fuch debt, in an a£tion of 
debt, to the value of the land fo by him fold, aliened, or 
made over ; in which C2(fe all creditors (ball be preferred, as 
in actions againft executors and adminiftrators, and fuch 
execution (hall be taken out upon any judgment fo obtained 
againft fuch heir, to the value of the faid land, as if the fame 
were his own proper debt ; faving that the lands, tenements, 
and hereditaments bona fide aliened before the adtion brought, 
ihall not be liable to fuch execution. 

SECTION THESE C ON D. 

HOW THE LAW DISPOSES of a WIFE's REAL 
ESTATE ; OR THE LAW concerning a TE- 
NANCY BY THE CURTESY OF ENGLAND. 



W^ 



rHERE a man taketh a wife feifed of an eftate in fee- 
fimple, or fee- tail, and hath iflue by her ; although the 
jiTue afterward die or live, the hufband (hall hold the land 
during his life, as tenant by the curtefy of England *. To 
make a tenancy by the curtefy, thefe four requifites are necef- 
fary ; marriage, feifin of the wife, iflue, and death of the wife, 
I. The marriage muft be canonical and legal, 2, The 
feifin of the wife, which muft be an a^ual feifin orpofleffion 
of the lands ; not a bare right to poflTefs, which is a feifin in 
law, but an aftual pofleffion, which is a feifin in deed : there- 
fore a man (hall not be tenant by the curtefy of a re- 
mainder or reverfion**. But entry is not always necef- 
fary to give feifin in deed ; for if the land is in leafe for 
years, curtefy may be without entry or even receipt of rent, the 
po(reflion of the leflee for years being deemed the pofleifion of 

• Co, Litt. S9« b Black. Com. % V. 127. 

hufband 
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litifband and wife ^. And oFTome hereditaments a man may 
be tenant by the curtefy, though there have been no adual 
fcifin of the wife; as in the cafe of an advowfon, where 
the church has not become void in the lifetime of the wife ; 
which a man may hold by curtefy, bec'aufe it is imppffible 
to have had actual feifin of it, and impotentia excufat legem ^^ 
or impotency excufeth the law. And though, in ftriilnefs 
of law, there cannot be curtefy of trufts ; yet the courts of 
equity have aliowed curtefy both of trufts and other in- 
terefts, which, though in law mere rights and titles, are 
deemed eftates in equity. However, a wife, in point of be- 
nefit, may have a truft ofinheritance which may be fo de- 
clared as to prevent curtefy ; as by direfting the profits dur- 
ing the wife's life to be paid to her feparate ufe*. — If the 
•wife be an ideot, the hufband fliall not be tenant by the cur- 
tefy of her lands ; for the king, by prerogative, is intitled to 
them, the inftant fee herfelf has anytitle*",— 3. The ifliie 
muft be born alive. Some have had a notion that it muft be 
heard to cry; but that is a miftake^; crying indeed is the 
ftrongeft evidence of its being born alive, but it is not the 
only evidencie^. The ifluc muft alfo be born during the life 
of the mother; for, if the mother dies in labour, and the 
Caefarean operation is performed, the huft)and, in this cafe^ 
fliall not be tenant by the curtefy : becaufe, at thfe inftant of 
the mother's death, he was clearly not intitled, as havin^^ had 
no iflue born, but the land defcended to the child, while he was 
yet in his mother's womb : and the eftate, being oncefo veft- 
cd, fliall not afterwards be taken from him \ The iflue that 
muft be fo born alive, as has been obferved, muft alfo be capa- 
ble of inheriting the mother's eftate ^, Wherefore, if a woman 
be tenant in tail male^ and hath only a daughter born, the huf- 
band is not thereby intitled to be tenant by the curtefy ; be- 
caufe'fuch iflue female can never inherit the eftate in tail male, 
and if a woman be delivered of a monfter, which hath npt hu- 
man feape, he is not capable of inheriting ; yet, if he hath 
humaii (hape, though deformed in body, he is capable K The 
time when the iflue was born is immaterial, provided it is 
born during the coverture ; for whether it be born before or 
after the wife's feifin of 4hc lands, whether it be living or 
<lead at the time of the feifin, or at the time of the wife's 4e- 
ceafe, the hufband fliall be tenant by the curtefy '".—4. By the 
death of the wife (after iflue had as before obferved) the huf- 

c Co. Litt. 29. Note 3. 13 Edir. ^ S Co. Rep. 34, 



d Black. Com. 2 V.%27. * Co. Litt. 19. 

e Co. Litt. »9. Note 6, 13 Edit. ^ Black. Com. a V. 1%S, 

f Black, torn. 2 V. 1*7. 1 Co. Litt. 99. 
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■ band becomes tenant by the curtefy, and not before °« Yet 
by the birth of a child, he becomes tenant by the curtefy ini" 
iiatej and may do many ads to charge the lands, but his 
eftate is not confimmati till the death of the wife ''• 

By becoming tenant by the curtefy, the hufband is in- 
titled to' hold the eftate during his life, and immediately 
after his death the fame muft inevitably go to the heir, whe-- 
ther he be a child or diftant relation of the wife : and this the 
bufband, as being only tenant by the curtefy, can in no wife 
prevent ; for be cannot alien this eftate for any longer term 
than his own life : wherefore, and for that it may fo happen, 
the hufband, on the death of the wife^ may have to further 
benefit from the eftate, of which during bis wife's life he hath 
been intitled to the rents and profits; a tenancy by the cur- 
tefy feidom happens, where the wife is feifed in fet^-fimple at 
any time during her coverture ; for although (he cannot de- 
vife this eftate by will, as being reftrained by the ftatute of 
34 & 35 Hen* VIII. c. 5. neither will the law permit her to 
convey it to hpr huft>and or any other peribn whatever. For 
all deeds executed, and ads done by her during her coverture, 
are void ; except it be a fine, or like matter of record, in 
which cafe {he muft befolely andfecretly examined, to. learn 
if her ad be vcduntary p. Yet by a fine, in which ihe and 

'her huft)and muft join, the eftate may be conveyed and aflured 
to any perfon or perfons, for fuch ufes and purpofes as the 
injft}and and wife (ball think fit* So likewife may fuch eftate 
whereof the wife is feifed in fee-tail genera], if there is no re- 
mainder or reverfion expedant thereon, for barring of which 
a recov<u'y muft be fufFened as more particularly mentioned^ 
page 242, 

SECTION THE THTR.D 

HOW THB LAW DISPOSES of a^ HUSBAND'S 
REAL ESTATE i or the LAW concerning 
A TENANCY IN DOWER. 

THE wife is entitled by law to be endowed of one-third 
part of all fuch lands and tenements, of which her huf- 
band was feifed in fee-fimple or fee-tail, at any time during 
the coverture or marriage ; to hold the fame during the term 
of her natural life 'i. But that ihe might be entitled thereto, 

B Co. LUt, 30. liage purchafu an eft^ite and takes a 

o Black. Com. % V. iiS. coavey^nce in his own name and a 

f Ibid, t. V. 444« truflee*Sy the wife will be excluded ^ 

qCo. Litt,3i. The huiband being as fee p. 989 99. And the wife can noc 

legally fdfed in fee-fimpls or fe«-uil be cntiiled to dower out of an eftate» 

during the eovernjre entitlet the wife which ac'the time of her mtzriage waa 

to dower^ but if he before marriage pott fubjeA to^ mortgage in fiee* Co. Litt. 

the. legal eftate out of him, or after mar* 2oSa Note i< 13 Bditf 

flic 



ii^ho dies without Will or Testament. 97 

file muft be the wife of the party at the time of his deceafe j 
for if (he be divorced a vinculo matrimonii^ that is, from the 
band of matrimony, (he fliall not Be endowed ; for ubi nullum 
matrimonittm ihi ftuHa dos^ that is, where there is no mar- 
riage there is no dower. But a divorce a menfa et thoro^ or 
from bed and board only, doth not deftroy the dower ; not 
even if it is for adultery itfelf, by the common law ^ But by 
the ftatute 13 Edw. I. c. 34, if a woman eloper from her 
hulband, and lives with an adulterer, fhe (hall lofe her dower, 
unlefs her hufband be voluntarily reconciled to her. And 
the widows of traitors, or perfons attainted of treafon, 
are barred of their dower (except in the cafe of certain mo- 
dern treafons relating to the coin *) ; but not the widows 
bf felons ^ An alien (one born out of the King's al- 
legiance) cannot be endowed, unlefs fhe be queen confort ; 
for no alien is capable of holding lands. And that the wife 
may be endowed, (he muft be above nine years old at her 
hufband's death, otherwife (he (hall not be endowed ". 

The wife being entitled by law to be endowed of one*- 
third part of all fuch lands and tenements of which her hu(band 
was feifed in fee-fimpie or fee-tail, at any time during the 
coverture or marriage, (hall hold fuch one- third part during 
the term of her natural life ; atid that whether (he hath ifTue 
by her hufband or not'*', provided any iflTue which (he might 
have had, might by poilibility have been heir, Th.erefore, 
if a man feifed in fee-fimple hath a fon by his firft wife, 
and after marries a fecond wife,- (he (hall be endowed of his 
lands ; for her iffue might by poilibility have been heir 
on the death <}f the Ton by the former wife* But, if there 
be a donee in fpecial tail, who holds lands to him and the 
heirs of his body 43egorten on Jane his wife : though Jane may 
be endowed of thofe lands, yet if Jane dies, and he mar* 
ries a fecond wife, that fecond wife (hall never be endowed 
of the lands entailed ; for no i/Tue that (lie coiild have, could 
by any poflibility inherit rtiem \ A feifm in law (that is, 
a right to pofTers) of the hufband, will be asefFeftual iis a fei- 
(in in deed, which is an adual pofTeflion ^, in order to render 
the wife dowable ; for it is not in the wife's power to bring 
the hufband*s title to an adt^al feifin \ Yet the feifin of 
the hufband for a tranfitory Inftant only, when the fame a<3: 
which gives him the eftate conveys it alfo out of him again 

r Co, Litt. 32. ^ Ui4' , 

• Stat. 5Eli2.c. fi. 18 Eliz c. I. * Bla.k.'Cofr, a V. i3ii 
« Bhck. Com. iV, 131. y Ibid lay, 

• C«. Lict. \u . , 2 Co. Litt. 31, 
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(as where by a fine land is granted to a man, and he immtf^^ 
diately renders it back by the fame fine), fuch a feifin will noC 
entitle the wife to dower * : for the land was merely in tranj^ 
itUf and never refied in the hufband. But if the land abide? 
in him for a fingle moment, it fcems that the wife (hall ber 
endowed thereof. This doctrine was extended very far by a^ 
j[ury in Wales, where the father and fon were both hanged 
in one cart, but the fon was fuppofed to have furvived the 
father, by appearing to ftruggle Ibngeff; whereby he became 
feifed of an eftate by furvivorfliip, in confequence of which 
feifin his widow had a verdift for her dower **. A widow 
may be endowed: of all her hu(band*s land's,, tenements, and 
hereditaments,, corporeal or incorporeal^ under the reftric- 
tions before mentioned, unlefs there be fome fpecial reafon to 
the contrary. Thus, a woman ffiall not be endowed* of a 
caftle built for defence of the realm, becaufe it ought not to 
be divided. But of a caftle that is only for th^ private ufe 
and habitation of the owner, a woman (hall be endowed *^, 
So a woman (ball not be endowed of a common without flint; 
for as the heir would then have one portion of this common,, 
and the widbw the other^ and both without flint,, the com*- 
mon would be doubly flocked. But a woman fhall be endow- 
ed of a common certain ; and fo of other incorporeal heredi- 
taments- as rent, rent-fervice, rent-charge, and rent-feck '^y 
mentiipned in this and a former chapter ^—— Though curtefy 
out of a trufl is allowed^ as was mentioned in the former part 
of the foregoing fedlioh ; yet dower has been refufed there- 
out ; a partiality not eafy to be reconciled with reafon, how- 
ever fettled by the current of authorities ^.— — Where- 
dower is allowable, it matters not though the hufband' 
alien or fell the lands during the coverture; for he aliens them 
liable to dower 2, of which the wife cannot be barred but by a 
fine, or like matter of record, to which (he muft be privy,, 
and privately examined : wherefore, and for faving the ex- 
.pence of a fine, it is common where the eftate is but of fmall; 
value, for the hufband, when he qonveys it,, to bind himfelii? 
by a bond, to fave harmlefs and keep indemnified the pur- 
chafer^ againft any claim that might afterwards be made for 
or in refpeil of dower. Yet as there is no method of effec- 
tually barring the wife but by a fine,, or like matter of re- 
cord, the bond can be but of little ufe if the obligor (hould die 
infolvent ; fo that it behoves^ the purchafer, in cafe he takcs^ 

a Co. Litt. 31. « Pag. 14. 86. 

b Black. Com. «V. 131. f Co. Litt. 29. Ncte6, 13 Editi 

c Co. Lttt. 31. i Ibid. 3%, 

d Ib'id. 3a. 
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^ bond inftead of having a fine pafied, to look well to the 
probability of the obligor's dying folvtent, and leaving a fuf- 
iiciency to difcharge the bond, in cafe dower ihould be de* 
mandcd. 

But it now feldom happens that the wife has any claim to 
dower; for not only upon moft preconcerted marriages, 
where a fettlement is made purfuant to the ftatute of 27 Hen. 
VII f. c. 10. and thereby flie is barred by a jointure 
made to her in lieu thereof, but when a man purchafes an 
eftate in fee-fimple, it is ufual for him, in order to prevent 
his wife having any claim of dower therefrom, and to fave the 
expence of a fine in cafe he ihould fell it, to take^the con- 
veyance in his own name and the name of another perfon as 
truftee; as for example, fuppofe A. B. to be the grantor, 
C. D. the grantee who purchafes this eftate, and £• F. a 
friend of C. D. the grantee. Now, in confideration of the 
fum agreed for by C. D. to be given to A. B. for this effate, 
and in confideration of 5s. a-piece paid by the faid C. D. 
and E. F. the faid A. B. fells and aliens this eftate to C. D. 
and E. F. TO HOLD, unto the faid C. D. and E. F. 
and their heirs, to the ufe of the faid C. D. and E. F, and 
the heirs of the faid E. F. In truft neverthelefs, as to the 
eftate and intereft of the faid E. F. and his heirs, to the only 
proper ufe and behoof of the faid C. D. his heirs and afUgns 
for ever, and to and for no other ufe, truft, intent, or pur- 
pofe whatfoever. ^o by this means the wife of C. D. 
will have no claim or title to dower from, the eftate ; and 
C. D. may fell and fafely convey the fame to a purchafer 
without paffing a firte to bar his wife of dower. So if a 
huft>and before marriage conveys his eftate to truftees and 
their heirs, whereby he puts the legal eftate out of him, the 
wife after his death fhall not be endowed. 

Here wemay obferve what has been mentioned concerning 
the defcent of eftates held in fee-fimple, and how the law dif-* 
pofes thereof, and of tbofeheld in fee- tail, that this is confiftent 
with the general lawof the land. But particular counties, cities, 
townj,, manors, and lordChips, being indulged with the pri- 
vilegfe of abiding by their own cuftoms ; which privilege is 
confirmed to them by feveralaftsof parliament; thofe cuft<^ms 
prevailin contradiftinftion to the reft of the nation at large **• 
0{ tbofe cuftoms is the cuftoms of gavel kind, chiefly fubflft^ 

k Bhck. Com. i V. 74, 
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ing in Kent, though it is to be found in other parts of the 
kingdoni *. By this cuftom, not only the eldeft fon of the fa- 
ther (hall fucceed to his inheritance, but all the fons alike ^. 
And though the anceftor may be attainted and hanged, yet 
the heir (hall fucceed to his eftate without any efcheat to the 
lord^ And by this cuftom the huftand fliall be tenant 
by the curtefy without having ^ny iflue™; yet curtefy by 
the cuftom of gavel kind, is fubje(ft to feveral difadvah-tages ; 
for it is only a moiety of the Wife's land, an4 it ceafeth if thfe 
hufband marries again". — By the ftatute 31 Hen. VIII. c, 3^ 
a great part of Kent is made defcendable to the eldeft fon, ac- 
cording to the courfe of the common law ; as by means of 
that cuftom divers ancient and great families, after a few 
defcents, came to very little or nothing °. And there are fix 
other ftatutes for difgavelling particular lands in Kent, be- 
fides the ^t Hen^ VIII. though thaf is the only ftatute in 
print., Thofe are mentioned in Mr. Robinfon's book on. 

gavel kind p. Another of thofe cuftoms is the cuftom that 

prevails i'n divers ancient boroughs, and therefore called bo- 
rough -englifli, whereby the youngeft fon fliall inherit th« 
eftate in preference to his elder brothers *». And there is a 
cuftom in other boroughs that a widow fhall be entitled for her 
dower to all her huft)and's lands ; whereas by the cottimon law^ 
fhe (hall be endowed of one-third part only ^ Likewife there 
are fpecial and particular cuftoms of manors, of which every 
one has more or lefs, and which bind all the copy-hold and 
cuftomary tenants that hold of the faid manors ^, Some copy- 
holders are for lives, one, two, or three fucceflively ;, and 
fome inheritances from heir to heir by cuftom ; and cuftom 
rulfeth thofb eftates wholly, both for widow's eftates, fines, 

heriots,. forfeitures, and all other things ^ The cuftoms 

that prevail in the city of London and province of Yl)rk, 
which comprehend fo confiderable a part of the kingdom^ 
will be the fubjeft of the enfuing chapter. 

i BUik. Com. i V. 74, •< the common law and the cuftom, and 

k Co. Lit'. 175. " therefore undertakts to prove it by 

1 Black. Com. i V, 74. % V. 84. *« authorities on record.'*/ 

n» Co. Litt. 30. o Co. l/itt. 140. 

n Ihid, No'e I 13 Edit. Refers to P Rob'inf. on Gavclk. 75, , 

Robinf. Gavelk. b. 2. c. i. and fays, q Black, Com. i V. 75. 

** There the learned author fuggefts, ^ Jbid, 

** that fomr have doubled, whether « Ibid, 

*< theie is any fuch variance beivfecn ^ BiicoA*sI.aw Tra£ls, 137. 
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CHAP. V. 

216^ (^ujioms of the City of London and Province 
of York. 

SECTION THE FIRST. 

WHEREIN THE CUSTOMS OF LONDON AND 
YORK AGREE, AND WHEREIN THEY VARY. 

vljC TJ 7 HATthofe cuftoms are within the city of London and 
V'V province of York, which comprehend fo large and 
<:onfiderable a part of the kingdom, it is fomewhat ftrange, 
fays Dr. Burn, thatfo few authors have taken any pains to 
in form, their readers or themfelves j and that ihofe cuftoms 
are fo ancient, and of ancient times were of fuch general and 
almoft univerfal extent, that fome of the greateft lawyers 
have doubted whether they were not part of the common 
law*. Formerly, not only in the province of York arjd 
-city of London, but in moft, if not in all parts of England, 
a man was reftrained from bequeathing the whole of his per- 
fonal eftate away from his wife and children j but the law \ti 
that particular is now altered, though it continued in the 
province of York, the principality of Wales, and in the city 
of London, later than in other parts of the kingdom, and 
till very modern times ; when in order to favour the power 
of bequeathing, and to reduce the whole kingdom to the 
fame ftandard, three ftatutes were provided, the one 4 & 5 
W. & M. c. 2. explained by 2 & 3 Ann. c. 5. ** for the 
province of York ; another 7 & 8 W, IlL c. 38. for Wales ; 
and a third n Geo, L c. 18. for London: whereby it is 
cnaifted, that perfons within thofc diftriSs, and liable to thofe 
xruftoms, may (if they think proper) difpofe of all their per- 
fonal eftates by will ; and the claims of the widows children 

« Ecclcf. Law, 4 V. 368. York, Aall be repealed j fothat it (hall 
b This ftatuie of 2 & 3'Aan, recites be lawful fur all and every ibc citizeot 
that a provifo was con ained in the (^a- of the city ot York, who fli^U be free* 
tutf 4 W. & M. that nothing then in men of the faid city, inhabiting there- 
contained /hould extend to the cirleent in| or within the fuburbs thereof, by 
of the city of York ; and that 'he mayjor their laft wills and tei^amentf, to dif^ 
ftnd commonalty, on behalf of the in« pofe of their goods, chaKeh, and other 
habitants of the laid city, had requeued p^rfoaal eftate, to fuch perfunk as rhejr 
that the faid provifo n.ight be repe>led. (hall think fit, as any otner perfons in- 
And by the ftatute 1 & 3 Ann. it is en- habiiing within the province of York, 
aAed that the faid provifo, as far as the nay lawfully do by virtue of the Aa« 
Ame CQACcmed thecitiztsnsof the city oi tute 4 W. & M. 
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and other relations to the contrary are totally barred. So 
that now, throughout all the kingdom of England, a man may 
devife the whole of his chattels as freely as he formerly could 
anv part thereof*. But in cafe of inteftacy, the ftatute of 
diitribution exprefly excepts and referves the cuftoms of the 
City of London and province of York. So that although the 
reftraint of devifmg is removed by theftatutes jufl mentioned, 
yet the ancient cuftonris of London and York remain in full 
force with refpe£l to the eftates of inteftates <*. And by the 
cuftom of the city of London, there is ftill a difference to 
what it is in moft other parts of the kingdom in refpeS to the 
difpofing the care of children®; as by ftatute 12 Car. IL 
c. 24. any father under age, or of full age, may by deed 
/or will difpofe of the cuftody of his child, either born or un- 
born, to any perfon, except a popilh recufant^, either in 
poflcffion or reverfion> till fuch child attains the age of twenty- 
one years. But if the father is a freeman of London, he can* 
not devife the difpofition of the body of his child ; and if he 
doth, yet the infant fliall remain in the cuftody of the mayor 
and aldermen «, who are guardians to the children of all free- 
men of London that are under the age of twenty-one at the 
time of their fathers deceafe **. So that if a freeman or free- 
woman die, leaving orphans within age unmarried, the court 
of orphans, which is held by cuftom time out of memory, 
before the lord mayor and aldermen of the city of London, 
fliall have the cuftody of their body and goods ; and the exe- 
cutors or adminiftrators (hall exhibit inventories before them, 
and become bound to the chamberlain to the ufe of the or- 
phans, to make a true account upon oath ; and if they refufe, 
they may be committed till they become bound * : And their 
being bound in the fpiritual court doth not excufe them from 
this cuftom '', as they may ftill be compelled to give other 
fecurity to the chatnlJer of London *. And if any perfon in- 

c Black. Com. » V. 493. By the « Co. Lttt. 8S. 
Aatute II G«o. Lit ftiaU be lawful for ^ Popifli recvfants, are thofe con- 
all perfons who, after the xft of Jane Tiffed in a court of lawr of not attend. 
172 5» (hall become free of the city of ing the fervice of the church of £ng<. 
London, and for all who at that time land, and are thereby fubjedt to divert 
{hall be unmarried, and not ba?e ifltie penalties; or thofe refufing to make 
^y any former marriage, to difpofe of the declaration againft popery, as en- 
tjieir perfonal eftate. But if toy per. Joined by the ftatute 30 Car. IL c. 2. 
fon who Ihall be free of the city, hath when tendered by the proper rragiftraie, 
agreed or ihall agree by writing, in con- bt which they are tlfo fa^jp£t to divert 
fideratioo of marriage or otherwife, that dtfabilitiei. ^ Black. Cum* 4 V. 56. 
his perfonal eftate (hall be diftributed S Priv. Lond. 287. 
fccoiding to the ^u(lom of the city ; or b 11,14. i8g. r 
in cafe any per(on fo free i^all die in* * I^id. 280. 287. 
teft^fCt his perfonal ci^ate (hall be I'utt- ^ Law of Exec. 2^2* 
)eA to the cuftom. * j^Roir* Abr. 550. 
.'* Black. Com. 2 V. 518. 
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tcrmarry with an orphan, without the confent of the court, 
fuch perfon may be fined by them, according to the quality 
and portion of the orphan ; and unlefs fuch perfon pay the 
fine, or give fecurity to pay it, thev may conunit him to 
Newgate, to remain there till he nibmit to their orders"* 
A peer has no privilege for taking and marrying an orphan 
of London without licence "——He that marries an orphan 
without confent of the court, mud make a jointure before he 

receives the portion**. Upon the marriage of orphans, 

the cuflom is to appoint the common ferjeant to treat and 
take fecurity for the orphan '. 

As to inteftacy, in the main the cuftoms of London and 
York agree; but there are fome variations, and in two 
principal points they confiderablv differ. The one is, that 
in London the (hare of the children (or orphanage part) is 
not fully veiled in them till the age of twenty-one, before 
which they cannot difpofe of it by teftament*i; and if they 
die under that age, whether fole or married, their ihare (haH 
fyrvive to the other children'.. The other is, that in the pro- 
vince of York, the heir at common iaw, who inherits any 
land, either in fee-fimple or fee-tail^ is ^excluded from any 
•fflial portion or reafonable part*— As thofe variations will 
appear more confpicuous hereafter, we (hall now proceed to 
take a view of thofe cuftoms under two diftin£t heads. 

SECTION THE SECOND. 

THE CUSTOMS OF THE CITY OF LONDON as 
TO INTESTACY. 

1 F a freeman of London dies in London, or clfe\^'here, ?«- 
^ ftejlatey and though his eftate doth not lie in the city, but 
elfewhere, bis children are entitled to their (hare of his per- 
gonal eftate by the cuftom ^ And if the freeman dies, leav* 
ing a widow and a child or children, his perfonal eftate 
(after his debts are paid, and the cuftomary allowance for 
his funeral, and for the widow's chamber *■, are deducted 
thereout) is, by the cuftom of the city, to be divided into 

<n Priv. Lond. iSzj 283. ture of her bedchamber, in London, it 

n Le?. 163. called the w:dow*s chamber. Blackr. 

• Friv. Load. 1S6. Com 1 V^ 518. In a cafe before lord 

P Laws of Lond. 67. Parker, it was faid that the widow if 

4 1 Vern. 558. entitled to the furniture of her cbamberj 

r Prec. Cha. 537, or, in cafe the eftate exceedt two thou- 

« Swinb. 23i. fand poundi, then to fifty pounda in. 

t Priv. Load. a88. ftead thereof. Cafe of Briddle and 
v The widow's apparel^ and form- Briddle, 7 Vin, Abr. aeo. 
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three equal parts, and difpofed of in the following manner : 
to wit, one-third part thereof tp the widow, another third' 
part to the children, ^nd the other third part (being taken 
out of the cuftom) is now, by the ftatute i Jac. It. c. ij. 
made fabjedl to the ftatute of diftnbution ; an(\fo dividing 
the whole into nine parts^ four ninths belong to tHe wife, 
apd five ninths to the children ^. And if a man dies woi[th 
iSool. leaving a widow and two children, the eflat^ ihall be 
divided into eighteen parts, whereof the widow fball have 
eight, fix by the cuftom, and twp by the ftatute, and each 
of the children five, three by the cuftom, and two by the 
ftatute: if he leaves a widow and one child, ftie fliall flill 
have eight parts as before, and the child fliall have ten, {\%, 
by the cuftom, and four by tl\e ftatute'^. And if there 
fbould be an after-born child, fuch child will come in with 
the reft for a cuftomary fliare of the father's perfonal efiate J^, 
If the freeman leaves a widow, and no child, the widow ftiall 
have three-fourths of the whole; two by the cuftom, and 
one by the ftatute, and the remaining fourth fliall go by the 
ftatute to the ne^^t of kin ^. If he hath no wife, but hath 
children, the half of his perfonal cftate belongs to his child- 
ren, and the pth^r half (being, as it is called, the dead man's 
j\art; becaufe formerly the ordinary, or he to whom the ordi- 
nary committed adminiftration, v/as to difpofe of the fame to 
pious ufes for the benefit of the deceafed's foul) is nowdiftri- 
butable amongft the children by the ftatute*. And if he 
hath neither wife nor child at the time of his death ; then the 
whole belongs to the deccafed, and is diftributable by the fta- 
tute **, As to the freeman's grandchildren, the cuftom does 
not extend to thefe, as hath been determined in feveral cafes *=. 

We may now obferve what fituation the widow muft be 
in at the time of her hufband's death, that flie may be en-r 
titled to his perfonal eftate j as, whether there is any fettle- 
nient whereby flie may be barred of her cuftomary part, or 
the part flie may be entitled to under the ftatute of diftribu- 
tions; iind alfo the fituation the children muft be in that 
they may be entitled ; as, whether any of them h^ve been 
advanced, fo as thereby to be barred in part or in whole of 
what ihey would otherwife be entitled to : which, after be- 
ing confidered, more will be faid concerning the diftribution. 

w % Salk. 4»6. L. Raym. 1318. « 1 P. Will. 341. 

X Vcrn. 180. >> Law i f Tett. 196- 

X Black. Com. 1 V. 518. c I Vern, 397. j P, Will. 341* " 

r Prec. Cha. 499. % Salk, 426. 
s Black. Qam. % V. 5,19. 
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If th? wife be provided for by a jointure before marriage^ 
in bar of her cuftomary part, i^ puts heif in a ftate of nor*- 
entity with regard to the cuftor^ only ; ^ut flie {hall be en- 
titled <o he^ ftiare of the dea^ man's part under the ftatui;e of 
diftributions, unlefs barred by fpecial agreement^; and if a 
freernai\ of London makes a jointure on his intended wife, 
a/idi the, faipe is exprefled to be in bar only of her dower, or 
thirds of lands, tenements, an4 hereditaments, this (hall 
not bar her of her cuftomary fhare of bis pcrfonal eftat^e* : 
yet it is otherwifc, if it is faid to be in I;>ar of her cuftotjnary 
part ^, In refpefi to the part flie will be entitled to under the 
ftatute of diftributions; where a freeman whofe wife has been 
compounded with dies^ intei^ate, his, widovv^ Qjall have fuch 
part as (he is entitled to under the ilapute of diftributions, if 
there are no exprefs words in the agreement to exclude herS ; 
but ^yher^a widower and widow being about to intermarry, 
and having only pergonal eftate ; by articles made before mar- 
riage, agreed, that in cafe the hufband furvived, he fliould 
have two thoufand pounds only of his \yife's perfonal eftate, 
and ^he reft to be at her difpofal, &c. arid in cafe the wife, 
furvived, then (he was to have two thoufand pounds out of 
the hun)and's perfonal eftate, without faying only or no more* 
The huft>and, being a freeman of London, died ; and his 
wife brought her bill for an account of his perfonal eftate. 
over and above the two thoufand pounds, and fo to be let in- 
to the cuftomary fhare thereof; but it Nvas decreed, that the 
equitable conftrudlion of thofe articles muft be to exclude the* 
wife from any further (hare out of the eftate ; and, though 
the words were not fo full to exclude her, yet the intent o£ 
the articles appearing to be a mutual reciprocal agreement: 
b^etween them for fetding each other's clafm, ought not to be 
extended larger on one fide than the other, and decreed tha^. 
the wife muft have only the two thoufand pounds *^.-^ — ^^ 
Where a freeman of London, who was a widower, and had 
feveral children, being poflefled of a confiderable iBafehold 
eftate, on a f?cond marriage conyqys thefe leafcs in (fonfider- 
ation of 2000I. portion in truft for himlelf for life, i:ei|fjaln- 
der to his wife for life, in Vteu and bar of ail dn^^er^ cvf^orr^ary^ 
eftate^ &c. remainder to the firft fon 01 that marriage, and^ 
fo to every other fon ; and in the fetdement'^there was an 

<» Black. Com. » V. 519, % Prcc. Cba. 347, 

« Eq. Caf. Abr* l^% 159* * ^ ltVH% of LoJid. 102. 

f I r. Will. 530. 
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agreement that the trttftecs fhould fell thofc leafes, and inveft 
the money in the purchafe of lands of inheritance to be fettled 
to the ufes aforefaid ; but the hu(band died before any puf- 
chafe made, and it was held that the wife was barred from 
claiming any other part of the perfonal eftate '. And where 
a'fettlcment wa« made on the wife of a citizen, of part of the 
perfonal eftate of the huiband, in bar and fatisfadiion of all 
her claim and defnand out of his perfonal eftate, by the cuftom 
er otherwife^ and the hufband died inteftate ; it was decreed 
that the wife was barred of her diftributive Ibare of his eftate 
by the ftatute of diftributioos *"♦ 

Hence we may perceive, that if there are fufficient words 
in a' fettlement made previous to marriage, the freeman's 
Wife will be barred of the claim (he might otherwife have to 
feer hufband's perfonal eftate, either by the cuftom or by the 
ftatute of diftributiops ; in confequence of which it will be 
as if there were no wife, and the children will have one half 
by the cuftom, and the other half by the ftatute ^ And if 
the wife be divorced for adultery, ihe iball not have her cuf- 
tomary fhare "♦ 

If any of the children are advanced by the father in his 
' life-time with any fum of money (not amounting to their full 
proportionable part), they (hall bring that portion into hotch-- 
pot with the reft of the brothers and fifters, but not ^ith the 
widowjbefore they are entitled to any Jbenefit under the cuftom : 
but if they are fully advanced, the cuftom entitles them to no 
further dividend ".-^The advancement muft be of money or 
perfonal eftate ; for the cuftom extends only to the perfonal 
eftate of a freeman j becaufe when it firft began, the citizens 
of London had no regard at all to a real eftate, as they did not 
fuppofe any freeman of London would purchafe fud) eftate, 
, but would employ his whole fortune and ftock in trade /or 
the benefit of commerce ''• So a fettlement of a real eftate on a 
. cliild is no advancement, nor to be brought into hotchpot p ; 
and if a citizen conveys to a child )and of inheritaneci, 
though it be expreffed for advancement, it bars po child's 
part i but fijch may come jn for a Ihare of the perfonal 

i Ef|. CaA Abr. ^5 }• «> Bunb. 16. 

k Cafe of&adcock and Stanhopei ^ Black. Com. a V. 519. 

7 yin. Abr. »ii. ^ Abr. £q. Caf. i5o« 

i 1 P. Will. 644. a P. Wiil. 5174 9 1 Chi. Ctf. 160. 
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«ftate with the reft *». And it has been certified, that where 
an heir or co*heir had a real cftate fettled on him or her^ 
the fame was out of the cuftom of the city of London ; and 
though the father Ihould afterwards declare it to be a full, 
advancement for fucb child, yet that was no bar to his' 
orphanage part ; neither was it to be brought into hotchpot, 
but was clearly out of the cuftom \ And where money 
ivas given by the father to be laid out in land to be fettled 
on the fon and the intended wife for their lives, with remain-^ 
ders in tail ; and the quqftion was, whether this fhould be 
reckoned to be an advancement by part of the perfonal eftate 
of the father, fo as the fon ought to bring the fame into 
hotchpot, to entitle him to a (hare of the perfonal eftate ? it 
W2iS held by the lord chancellor, that this money was not to 
be reckoned as part of the perfonal eflate *• 

How this. advancement is to be beftowed, and what fliall 
be deemed zh advancement either in part, fo that the child 
muft bring the fame into hotchpot before he be entitled to 
any benefit under the cuftom ; or in whole, fo as thereby the 
child will be excluded from having any further portion, feems 
to have been much queftioned. Though it is faid, generally, 
by a late author, that any provifion made by the father in his 
life-time for his children, is advancement within the cuftom; 
but that a fettlement of a real eftate on a child is no advance- 
ment, nor to be brought into hotchpot*. Yet fmall incon- 
fiderable fums occafionally given to a child cannot be deemed 
an advancement, or part thereof; neither is maintenance 
money, or an allowance made by a freeman to his ion at the 
univerfity, or in travelling, &c. to be taken as any part of 
his advancement ; this being only his education, and it would 
create charge and uncertainty to enquire minutely into fuch 
matters. So putting out a child apprentice is no part of his 
advancement, for it is only procuring the mafter to keep him 
for feven years inftcad of the parent ". 

It is queftioned by Mr. Vcrnon> whether only the pro- 
vifion made on the marriage of a child, or in purfuance of a 
marriage agreement, is an advancement*"; and where 400U 
were given taa daughter long after her marriage, and with« 

^ 2 Ch*. C*f. i6o. * Law of Teft. 205. 

r fVern. 216. <* Lawsof Lond. 82. 

« C^fc of Aonand and Honey woodj '^ i Vtstk^ 89. 
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t)ut aoy agreement that the ran[ie (hould be for her marriage 
pqrtion ; the lord chancellor was of opinion, that it cpuld 
not be any advancement, unlefs it had been given her as a 
marriage portion, or in purfuanceof a marriage agreement *! 
. Upon a reference to the recorder of London, by the lord 
chancellor, to c^.i:tify what is the cuftom of tbnd'on con- 
cerning the adv.ancement of children by their father; it vyas 
certifeed, that by the laws and cuftoms of the city, if any 
freeman's child be married in the lifetime of his or her father, 
by his confent, and not fully advanced to his full part_or 
portion of hl$ father's perfpnal or cuflomary eftate, as he 
IhalJ be worth at the time of his deceafe; Aich. freeman's 
child, fo married, fh^ll be excluded and debarred from having 
any further part or portion of his or her father's perfonat o^ 
cuftomary eftate, to be had at the time of his deceafe ; ex- 
cept fuch father, by fome writing by him written and figned 
with his naoae or mark, (ball (le.clare and exprefs the value of 
fuch advancement : and then every fuch child^ after the de- 
ceafe of his father, producing fuch writing, and bringing 
fuch portion fo had of his father into hotchpot, fhall have as 
much as will make up the fame a full child's part or portion 
pf the cuftomary. eftate which his father had at the time of his 
deceafe ; notwithftaading fuch father (ball, by any writing* ^ 
under his hand and feal, declare fuch child was by him fully' 
advanced y.— It is faid to be fuflicient, if the freeman de- 
clare the advancement by any writing under his hand, or hy 
any thing written by him, although it be in an aJmanack, 
or elfewhere ^ But in the cafe of D^an and lord Delaware^ 
the Catber/s declaring^! that the child was fully advanced oj: 
not advanced, was of i>o avail, unlefs it appeared what. the 
advancement was in certainty; to the intent that it might 
be known, whether fuch advancement did amount unto as 
much as would have belonged to the child by the cuftom \ 
And in a cafe where a freeman bad advanced his child on 
marriage, and the cert^in^y ^f that advancement did not ap- 
pear under the freeman's hand ; it was adjudged a full ad* 
vancement, and that th^. fr/?em^n'& cj^cl^ration alohe that he 
had advanced his chil^t. was not of itfelf fu^ciqnt ^. 

» 1 Vern. 6r, « H» lyoS* sVern.630* 

XL. Raym 4S4. £q. Caf. Abr. 155^ b c«fe oi Cleaver and SpurHog* 

» Giecn'a Piivil. Lond. 53. T« 1719. - % P. WilL 517. 
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The child oF i freeman of London, wKen of age, may, 
in confi^leration of a prcfent fortune^ bar herfelf 5f her 
tuRom^ry part; as where the father, on his daughter's 
marriage, agreed to give her 3000I ; which flie, being of 
age, covenanted to receive in full of her cuftomary (hare as 
a freeman's daughter : and though it was objeded, that 
fuch a future right cannot be releafed, and that parentji 
might rtiake an ill ufe of the po^er they have over their 
Ghildreri in forcing them to give fuch difcharges ; yet this 
was held a good bar of the cuftom, there being no fraud in 
the tranfa£tion ^. But fuch releafe, without a valuable con- 
fideration, is not good ; for in fuch cafe, at the time of the 
releafe, the children having neither y«j in re nor jus adrerriy 
that is, neither right in the thing nor right to the thing, the 
whole being in the father during his life, there is nothing 

for ^ny releafe to operate upon**. If a man who is of age 

marries a freeman's daughter Whb is under age, he may bar 
himfelf of any future right that he might have to the free- 
man's cuftomary eftate by virtue of fuch marriage ; as 
where a freeman of London had two daughters and one fon ; 
one of the daughters married, and on receiving a fuitable 
portion, the hu&and releafed all right and intereit which he 
had or might have to any part of the father's perfonal eftate 
by the cuftom or otherwife ; and covenanted, that at any 
time after the death of the father, he would do any further 
a6t for the releafing of any Hght which he might have by 
the cuftbm. Jekyll and Gilbert, commiffioners, inclined 
to think, that the releafe being for a valuable confideration, 
purporting an agreement to quit the right to the orphan- 
age part, to b'e binding in equity ; but though this might 
ilot be fo clear, yet the covenant for a valuable confidera- 
^ion to reieife the future right is good 5 and fo they decreed 
on the execution of the releafe*. Wherie the hulband and 
wife, in confideration of 2000I. the wife's marriage por- 
xxotiy covenanted to releafe all the right and intereft that 
might accrue to them out of the father's perfonal eftate 
by the cuftom of the city of London, and a bill was 
brought to have a fpecific performance of the articles made 
on the marnagc : The defence made for the defendant Was, 
that the cuftomary pavt being a mere poffibility and con- 
tingency, which might or might not happen, it couid 

c % E9. Oaf. Abr. zjt, Str. 947. « » P. Will. 472. 

«J- 1 Atk. 40a* . ^ *" 
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not be releafed ; and if it could, that at the time of the 
articles the wife was an infant, and fa not bound by them ; 
befides, that the 2000K was no confideration for re- 
leafing fuch an intereft, the wife's father having died 
worth ui)wards of 20,oool. By lord chancellor Hardwicke : 
Thefe confiderations are too loofe either for a judge at 
law, or in this court, to lay any weight upon ; and 1 muft 
determine according to the fadls, by the rules of law, 
and of this court. In this cafe there appears to have been 
a valuable confideration for the agreement in the articles, 
becaufe at the time when the 2000I. were given, the defend- 
ant's wife was entitled to no part of the edate of her father ; 
and it was given for her advancement in the world ; 
and it is highly reafonable that fuch kind of articles 
ibould be carried into execution, and that when a fa« 
ther is bountiful to his children in his life-time, he fhould 
have his affairs fettled to his own fatisfadiion. As to 
the obje£lion of the euftomary pare being a poffibility, 
and merely in contingency, it is of no weight; for 
there is no doubt but it might be releafed in equity : but 
here is a covenant, which the defendant is bound by in 
all events. And it is no objedion to fay, that the wife 
was under age ; for though in this refped, if the hu{band 
were dead, the articles would not .bind her, and (he would 
by furvivorfhip be entitled to the cuftomary (hare, as a 
chofe in aAion not recovered or received by the hufband ; 
yet he being alive, it is a matter that accrues! to him in 
right of his wifej and he may releafe it, and his releafe will 
bind her ; and therefore it was reafonable he fhould perform 
his covenant. I found my opinion too on an old law well 
known in the city, by the name of Jud's law ; whereby a 
hufband was authorized to agree with the father for the wife, 
though (he was under age ^ 

As to children partly advanced, bringing their advance- 
ment into hotchpot ; it may be obferved, as has been men- 
tioned, that it is to be brought in among the brothers and 
fillers only, but not with the widow ^ : for it has been de- 
termined to be beyond all doubt, that where a child that had 
a portion, but was not fully advanced, but was to bring 
her portion into hotchpot, that the portion ihould not be 

f Cafe pf Medcalfe and I?ci. 1 Atk^ 6^* g Pjg. to6. 
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l>rought into the perfonal eftate in general, fo that the widow 
might come in for part of it, but that it ihould be brought 
into the orphanage part only^., And where a freeman of 
London hath but one child, and he hath received fome por- 
tion from his father, and the father dies leaving this child 
and a wife ; the child fliall have his full orphanage part, 
without any regard to what he hath already received *. And 
where an only child is in part advaiKed b^y the father in his 
life-time, fuch chrld (hall not bring his portion into hotchpot, 
there being none in equal degree with him ^. The only 
meaning of bringing the child's ftiare into hotchpot is, to 
make an equality among the chSdren^ and not for the bene- 
fit of the mother K 

If a freeman having fcveral children, or but one child, doth 
fully advance all his children, or his fingle child *, this (atisfies 
the cuftom, and is the fame as if he had no child, and his 
perfonal eftate fhall go as if there was none"*, and the wife 
ihall have a moiety % or one half; which muft be underftood 
to be a moiety or one half by the cuftom, from which the 
children, or one child, being full advanced, are excluded. Sd 
confequently, it feems, that the other moiety or one half, 
muft fall under the diredion of the ftatute of diftributtons, 
and be diftributed as tha.ftsrtirte directs. 

The cuftom, rt may be obfcrved, extends only to the 
wife and children ; whereas, if there is neither wife nor 
child living at the inteftate*s death, the whole of his per-' 
fonal eftate is fubjeil to the ftatute of diftributton, as 
has been mentioned % and confequently muft be diftri- 
buted in the fame manner asi was £hewn ix^ a former 
chapter^. 

Besides what has been mentioned, concerning how dif- 
tribution is to be made where the freeman leaves a wife,^ 
child, or children ; and as we have now feen that the wife 
may be barred by fettlement, and the children by being ad- 
vanced i we may here obferve, that the courfe of diftri- 

h 1 Vern, 345, n» Uid, 527. 

A a Salk. 416. n ^ Vern ^5, 

Jk 2 Vern. 134. o Pag. 104, ^ 

J. j^ P. WiUv 5x6. P»Chap.3. 
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bution of the perjfohal eftafc of a freeman of London feem.^ 
to be thus : . 

If the freeman dies inteftate, leaving iio wife, but an only 
child ; which child is advanced, or partly advanced,. or not 
advanced ; in all thefe cafes it makes no difference, for one 
way or other fuchchi Id fliall have the whole clear per fonaleftate. 
For fuppofing fuch child is advanced, he ilhall have nothing by 
the cuttorti, but by the ftatute he (hall have the whole as next 
of kindred. If he is partly advanced, he (hall have one half by 
the cuftom ; there being no other child with whom to bring 
his partial advancement into hotchpot^ and the other half by 
the ftatiite. So in like manner, if he is riot at all advanced j 
he (ball have one half by the cuftom, and the other half by 
the ftatute. 

If the freeman leaves no wife but divers children ; as fup* 
pofe them to be three, the firft of ivhich is advanced, the fe- 
cond partly advanced, and the third not advanced : in this 
cafe the child partly advanced, and the child not advanced, 
ihall have one half equally betwixt them by the cuftom ; th^ 
child partly advanced firft thereunto bringing his partial ad- 
vancement into hotchpot; and the other half (which is called 
the dead man's part) fliall be diftributed by the ftatute 
equally between thofe, two children, the firft child being fup- 
pofed to be fully advanced already. 

As to the reprefentatives of children dead ; thofe we muft 
obferve are admitted by the ftatute to a diftributive (hare of 
the dead man's part, in the place of the deceafed child or 
children whom ihey reprefent j but not fo of the cuftomary 
part by the cuftom. 

If the freemaii leaves a wife, and no child ; flie ftiall have, 
befides her chamber, one half by the cuftom, and the other half 
(being the dead man's part), fliall be diftributed by the ftatute ; 
of which dead man's part by the faid ftatute flie fliall have one 
half : fo that, dividing the whole perfonal eftate .into four parts, 
file fliall have three, and the next of kindred one. But although 
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there be no child of the freeman's living at his death ; yet 
if there hath been a child, and there are any legal reprefenta- 
tives of fuch child, that is, lineal defcendants ; then of the 
dead man's part, by the ftatute, the wife fhall have but one- 
third, and the reprefentatives iball have the other tviro- 
thirds ; fo that, dividing the vt^hole perfonal eftate into fix 
parts, fhe (hail have four, and the reprefentatives two. 

If the freeman leaves a wife, and alfo a child or children, 
any one or more of which children are not advanced ; by the 
cuflom (he fhall have one- third part, and the children not ad- 
vanced (hall have another third part, and the remaining third 
part (being the dead man's part) (hall be diflributed by the 
ftatute \ of which dead man's part by the faid (latute (he (hall 
have one-third, and the other two-thirds (hall be diftributed 
amongft the children : fo that, dividing the whole into nine, 
flie (hall have four, and they (hall have five. But if the wife 
be barred by fettlement, whereby it may be as if there were 
no wife; then the children will have one half by the cuftom, 
and the other half by the ftatute, as hath been mentioned "). 

The orphanage (hare not being fully vefted in the chil- 
dren till they attain the age of twenty-one, a child intitled 
to an orphanage (hare of his father's perfonal eftate dying 
under twenty-one, cannot devife it by his will ; for by the 
cuftom it furvives to the other children, as hath been men- 
tioned *". But a child may devife the (hare which he hath by 
the ftatute of diftributions ' ; and that at the age of fourteen, 
if a male, and twelve, if a female j provided he or (he be of 
fufficient difcretion ; as it feems exprefsly laid down by Sir 
William Blackftone ' j and his reafon given for it is, becaufe 
that is the rule of the civil law, and that as the ecclefiaftical 
court is the judge of every teftator's capacity, this cafe muft 
be governed by the rules of the ecclefiaftical law ; fo that, as 
the learned author fays, no objedion can be admitted to the 
will of an infant of fourteen merely for want of age ; but if 
the teftator was not of fufficient difcretion, whether at the 
age of fourteen or four-and- twenty, that will overthrow his 
teftament. 

^ Page 106. » * Vern. 559. 

* Page 103, t Com. % V. 497. 
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SECTIOfJTHiTilIRt). 

tHE CUSTOM OF THE PROVINCE of YORI^ 
AS TO INTESTACY, 

WE have already feen, that here, as well as in the city of 
London, a nnan may by will difpofe of the whole of his 
pcrfonal eftate to whom he thinks fit, and that the claims of 
the widows, children, and other relations to the contrary, are 
totally barred ". But as to inteftacy ; if a man being an 
inhabitant or an houfeholder within the province of York, 
» and dying there or elfewhere inteftate, and at the time of his 
death harfi a wife, and alfo a child or children ; his goods 
(after paying his debts, and deducing the widow's apparel 
and furniture of her bed-chamber ^) fliall be divided into 
three parts ; whereof the wife ought to have one part, the 
child or children another part, and the third part (which is 
called the death's or dead man's part) is diftributable by the 
ftatute ; of which dead man's part, by the ftatute, the wife 
Ihall have one-third, and the other two-thirds (hall be diftri- 
buted amongft the children : fo that, dividing the whole into 
nine parts, the wife fliall have four and the children five; in 
Hlce manner as has been mentioned concerning the cuftomof 
the city of London *• But if by fettlement a jointure is limited 
to the wife, in bar of all her demands oiit of the perfonal eftate 
of her hufband by virtue of the cuftom, in fuch cafe it is as 
if there were no wife with refpeft to thecuftomary part ; fo, 
if it is in bar of all her demands, by virtue of the faid ciiflom, 
or otherwife^ flie fliall be debarred alfo of any diftributivc 
fliarc by the ftatute J". And as to the children; if th0 in- 
teftate hath a wife, and a child or children, which child is 
heir to the inteftate, or which children were advanced by the' 
father in his lifetime ; in this cafe it is as if he had no child ; 
and therefore his goods fliall be divided into two parts; 

n Pag. ici. ally omitted out of the inventory of the?r\ 
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whereof the wife is to have one part to herfelf, and the other 
half is diftributable by the ftatute % as we ihall fee more of 

hereafter. If the inteftate hath neither wife nor child at 

the time of his death, his whole perfonal eftate (the funeral 
cxpences, and other neceffary charges being firlt deduced) 
fhall be difpofed of in due courfe of adminiftration, as now 
falling under the diredion of the ftatute of diftribution * ; 
and confequently muft be diftributed in fuch manner as wa> 
Ihewn in a former chapter **. 

As to the child's being excluded as being heir ; thiSj we 
may obferve, is oiie of the main points wherein the cuftom 
of the city of London and province of York differ ; as in the 
former, whatever real eftate the child has, either by defcent 
from his father, or conveyed to him by his father in his life- 
time, it will in no wife bar the child from receiving his (hare 
of his father's perfonal eftate ; whereas here he will be to- 
tally barred from receiving any part thereof ^^ thecuftomy if he 
fliould have any real eftate by defcent, or otherwife, from his 
father. For here not only the heir of lands holden iir fee- 
fimple is thereby barred from the recovery of a filial portion, 
but he alfo that is heir in fee-tail, either general or fpecial ^ ; 
and although the lands be of very fmall revenue, perhaps not 
more than a noble yearly rent, and the goods very great in 
comparifon of fo fmall a rent (as may be loool. or more) ; 
even in this cafe the heir is barred from the hope of a filial 
portion ** : and not only that heir is excluded from a filial 
portion who doth enter upon the land immediately after his 
father's death, but he alfo who is heir in reverfion, is heir ; 
and being heir, can have no filial portion : fo by this it may 
fall out very hard with the heir in reverfion ; for if he (hould 

> Swinb. 2XO* creates an eftate in tail male general : 

A Ihtd» and nftce verfa, an eftate tail female 

^ Chap, 3* general. Tenant in tail fpecial is, 
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die in the mean time, before he could lawfully enter to thoCe 
lands inrhich be his only, in reverfion, he could reap no bene- 
fit either of his father's lands or goods ; yet he muft be con- 
tent with his lot, and though not he, but his fhall enjoy the 
land at the time appointed ^. And although the heir receive 
the land by fettlement made upon his father's marriage ; yet 
he is heir fo as to be excluded thereby from a filial portion ; 
as where the father having by fettlement on his marriage 
fettled his real eflate to himfelf for life, part to his wife for her 
jointure, and the remainder of the whole to his firft and other 
fons in tail, remainder to his own right heirs; the eldeft fon 
was thereby excluded by the cujlom of the province of Tori 
from having any fhare of his father's perfonal eClate ^ And 
if the heir hold lands by deed of feofFment « in mortgage, or 
with claufe of redemptjon ; that is to fay, up«n condition 
that if the feofFor pay unto him a fum of money at a certain 
day, that then the feofFor may re-enter, and the deed or 
grant be void ; yet in the mean time, until the condition be 
performed and the land redeemed, if he /hould demand any 
jilial portion he is barred ; becaufe as yet he is heir to the 
deccafed. But if the lands fbould be redeemed, and the mo- 
iiey fati^fied, then it is thought that he may recover a filial 
portion ; becaufe then he is not heir to the deceafed, nor the 
advancement certain which was made by the father in his 
lifetime \ 

Having thus fcen how the heir may be barred from receiv- 
ing a filial portion by having lands from his father by defcent 
or otherwiie ; we come now to confider what advancement 
will bar a child from receiving a filial portion. But before 
we proceed with this, we may here juft take notice, that 
what has been faid concerning the heir being barred, relates 
folely to his being barred of what he would be entitled to by 
the cuflom, and not what he will be entitled to by the fla- 
tute ; which we fhall perceive by what will be faid hereafter* 

• Swinb. 231* common afTurance to pafs lands and te« 
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As concerning the advancement, whereby a child may be 
barred from receiving a filial portion ; this advancement muft 
be by the father in his lifetime. For although another beftow 
any advancement, be it as much as it may, this preferment 
by another is no bar to the child from the recovery of a filial 
portion of his father's goods j muchlefs where the child hath 
advanced his eftate by his own induftry ^ And if the father 
beftow any thing upon another for his child's fake, or for the 
good of his child ; this is no fuch preferment as will hinder a 
child of his filial portion ^ : and therefore if the father beftow 
any thing upon a man of trade, to take his fon for an appren- 
tice, and to teach him his myftery, this is no advancement to 
the efFe<S aforefaid * ; or if the father beftow any thing upon a 
fchoolmafter, or tutor in the univerfity, for the increafeof his 
child's knowledge in learning, or for any degree there to be 
obtained ; this is no advancement to exclude the child of a 
filial portion", ^ 

The advancement muft be a provifion made by the father 
of fome competent thing for the maintenance of his child, 
whereby he may be the better enabled to live after his father's 
death ; for if the father beftow any thing upon his child to 
any other end, as money in his purfe to fpend among his 
equals, or to buy him fuits of apparel or books ; yet this is 
not to be holden for an advancement". — If a portion be 
given to a child in lieu and fatisfadion of a filial portion, and 
the child be of age, and in confideration thereof doth releafe 
his future filial portion ; then the child will be barred of any 
future claim : as a child when of age, for a valuable con«- 
fideration, may releafe his future filial portion •• If the fa- 
ther in his lifetime beftow a leafe upon his child, or grant 
unto him an annuity for life out of his lands, though it be in . 
fuch manner as the child fhall not reap any benefit thereby, 
fo long as the father lives, b\it after his death ; this is holden 
for a preferment or advancement : becaufe it was aflured un- 
to him in his father's life-time **. And if the father beftow a 
competent portion with his daughter in marriage upon him 
that fliall marry her ; this is fuch an advancement as will bar 
her from a demand of a filial portion "», By the word por- 
tion is to be underftood, not only a fum of money, or part of 
the father's goods and chattels ; but alfo lands and annuities 
beftowed by the father upo;i the fon ^ — Competent, (igni- 

> Swinb. «33, o ^ Burn*s Ecdef. Law, 395« 
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fies equal, or not far inferior to that quantity which otherwife, 
according to the cuftom of the province, fliould fall to be 
due to the child, after the rate and proportion of the father's 
eftate, at the time when h'e doth be(low any fuch thing upon 
his child ; for the fame being equal, or not much under the 
rate which fliould belong to the child by the cuftom, if his 
father had then died, fhall ftand fpr a fufEcient preferment 
and advancement to exclude him from a filial portion '. 

It feems fmce Swinburn's days generally to have prevail- 
ed as the cuftom of the province of York, that children (ex- 
clufive of the heir at law) not advanced to their full propor- 
tion of the children's part, fhall be admitted to come in for 
their fhare of the faid children's part, bringing thereunto 
their partial advancements into hotchpot ; agreeable to what 
Swinburn acknowledgeth to be the rule of the civil law ; in 
conformity alfo to the cuftom of London, and to the rneafurcs 
of the ftatute of diftribution, and the rules obferved by the 
courts of equity in all fuch like cafes ^ 

Where there is a wife, child, or children, the courfe of 
diftribution of inteftates efFedls within the province of York 
feems to ftand thus : 

If a perfon die inteftate, leaving no wife, but an only 
child, which child is heir at law, or advanced, or partly ad- 
vanced, or not advanced ; in all thefe cafes it makes no dif- 
ference J for one way or other fuch child (hall have the whole 
clear perfonal eftate. For fuppofing fuch child to be heir at 
law ; he fliall have nothing by the cuftom, but by the ftatute 
he fliall have the whole as next of kindred. If he is ad- 
vanced ; he fliall likewife have nothing by the cuftom, but 
by the ftatute in like manner he fliall have the whole. If he 
is partly advanced ; he fliall hav« one half by the cuftom, 
there being no other child with whom to bring his partial 
advancement into hotchpot ; and the other half by the fta- 
tute. So in like manner, if he is not at all advanced ; he fliall 
have one half by the cuftom, and the other half by the ftatute. 

• Swinb. 234. t ^ Burn*! Ecclef. LaW| 40 }« 
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If fuch pcrfon hath divers children, one of whom Is heir at 
law; and the others are advanced; in this cafe, withrefped 
to the cuftom, it is as if he had no children : none of th6m 
can claim any thing by the cuftom; and (the younger chil- 
dren being fuppofed to be fully advanced) the h^ir at law by 
the ft^tute (hall have the whole. So here we may obferve, as 
before hinted » ; that as to the cuftom the heir at law is barred 
by having lands ; yet by the ftatute he is in nowife barred 
by any lands that he may have had by defcent or otherwife 
from the intcftate ; which we have fcen in aform^er chapter ^^^ 

If fuch perfon hath divers children, the firft of which is 
heir at law, the fecond advanced, the third partly advanced, 
and the fourth npt advanced ; in this cafe, the^ child partly 
advanced, and the child not advanced, fhall have one half 
equally betwixt them by the cuftom, the child partly ad- 
vanced firft thereunto bringing his partial advancement into 
hotchpot ; and the other half (which is the dead man's part) 
Ihall be diftributed by the ftatute equally amongft all the faid 
children (the fecond only excepted, who is fuppofed to be 
fully advanced Already), Ihare and Ihare alike.' But if the 
heir at law hath been advanced by his father, otherwife than 
by lands, or as heir at law ; he fliall bring fuch advanqemcnc 
into hotchpot with his brothers and fifters, otherwife he ihall 
J^avQ i)o diftributiye ftiare by thp ftatute. 

In refpefl: of the dead man's part, which is diftributable by 
the ftatute ; we muft obferve as to this, that the reprefentatives 
oT children dead are admitted to a diftributive fhare in the 
place of the deceafed child or children whom they reprefcnt j 
but no^ fo of the cuftomary part by the cuftom« ' 

If a man hath a wife and xxo child, fhe fhall have 
(befides her convenient bed and apparel) one half by the 
cuftom, and the other half (being the dead man's part) fliall 
be diftributed by the ftatute ; of which dead man's part by 
the faid ftatute flie fliall have one half, and the other half 
fliall go to the next of kindred to the deceafed in equal degree : 
fo that, dividing the who]^ into four parts, flie fliall have 

¥ Pag. ii(. w> Chap. 3. pag. 67. 
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three, and they (hall have one. But in refpedl to the dead 
man's part, although there be no child, yet if there hath been 
^ a child, and there are any legal reprefentatives, that is, lineal 
defendants of fuch child ; then of the dead man's part by the 
faid ftatutc, the wife £ball have but one-third, and the re* 
prefentatives {hall have the other two-thirds : fo that, dividing 
the whole into fix parts, ihe ihall have four and they (hall 
have two. 

If a man bath a wife, and alfo a child or children, one of 
which children is heir at law, and the others are advanced ; 
in this cafe, with refpeft to the cuftom, it is the fame as if he 
bad no child j and confequently'the wife (hall have one half by 
the cuftom, and the other half (being the dead man's part) 
ihall be diftributed by the fia'tute ; of which dead man's part, 
by the faid ftatute, (he (hall have one-third, and the other two- 
thirds (hall go to the heir at law] fo that, dividing the whole 
into fix parts, (he (hall have four, and he (hall have two. 

If a man hath a wife, and alfo a child or children, any one 
or more of which children are not advanced 5 by the cuftom 
(he (hall have one-third part, <:nd the children not advanced 
ihall have another third part, and the remaining third part 
(bping the dead man's part) (ball be diftributed by the ftatute : 
of which dead man's part, by the faid ftatute, (lie (hall have 
one third, and the other two^ thirds (hall be diftributed 
amongft the children ; fo that, dividing the whole into nine, 
Ihe (hall have four, and they (hall have five. 

To illuftrate this, let us here for example fuppofea man 
inhabiting within the province of York dies inteftate, leav- 
ing a clear pertbnalty of 9000I ; and leaving a widow and 
four children ; the firft being heir at law to freehold lands, 
and having received likewifeof his father in his lifetime 400I. 
to fet him up in trade; the fecond advanced to the amount 
of 3000I ; the third partly advanced, to the amount of 600I j 
and the fourth not at all advanced. The queftion is, how 
this pcrfonalty (hall be diftributed ? F\r& of all, the widow 
Ihall have one-third part by the cuftom, as her widow's por- 
tion, to wit, 3000I. Another thisd part, by the faid cuftom, 
fk^] be 4iftnbutcd amongft the children -, of whi^h the heir 
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at law (as fuch) by the faid cuftom is excluded from re^ 
covering any fliare; the fecond fon alfo, as being fuily ad^- 
vanced, is excluded ; but hereunto the third fon fliall bring 
his partial advancement of 600I into hotchpot, and then the 
third and fourth fons (hall divide the 3600I equally between 
them ; but the real benefit thereof to the third fon will be but 
1200I and to the fourth fon iSool. The remaining third 
part of the faid perfoqalty, which is the dead man's part^ 
ihall be didributed by the ftatute ; of which, by the faid fta«> 
tute, the widow (hali have one-third, to wit, loool ; and the 
refidue, being 2000I, fhall be diftributed equally amongft the 
faid three children, viz. the heir at law, and third and fourth 
fons (the heir at law being let in for {b much by the ftatute ; 
sind the fecond fon being fiill excluded, as having received 
more than his juft proportion of bis father's whole perfonal 
eftate) ; but hereunto the heir at law (hall iirft bring his par- 
tial advancement of 400I into hotchpot, and fo the faid three 
children (hall divide the whole 2400I equally amongft them; 
but the real benefit thereof to the heir at law will be but 400), 
and to the faid two younger children 8col each ^ So that of 
the wbr le clear perfonalty of 900CI, the widow fhall have 
4000I, the heir at law 400I, the fecond child nothing, the 
third child 2OQ0], the fourth child 2600I ; which added to- 
gether makes the 9000!'. fiut if by fettlement a jointure is 
limited to the wife, in bar of all her demands out of the per«> 
fonal eftate of her hufband, by virtue of the cuftom or other- 
wife, flie will be debarred of any (hare, either by the cuftom 
or ftatute ; and in fuch cafe it will be as if there were no wif(^ 
as has beeh mentioned ^ j and confequently the children mun 
have the whole. 

By this cuftom, the cuftomary fhare which the children are 
entitled to, vefts in them immediately on the inteftate's death i 
quite different to the cuftomary (hare which the children of^ 
freeman of Londpn are entitled to by the cuftom of London^ 
which does not veft in them till they are twenty-one years of 
age ; wherefore, until they attain that age, they cannot dif* 
pofe of it by will ; and if they die under that age their ftiare 
furvives to the other children, as has been fliowq*. But 
here, as the cuftomary ihare vefts immediately on the in-* 
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tcftatc's death, as doth the fliare the children are entitled ta 
by the flatute of diftribution ; fo that the whole is veiled in 
them immediately on the inteftate'a death, and being fo 
veiled, in ca^e either child dies under age, and vi^ithout v^ill, 
the fliare of fuch child vi^ill fall under the ft^tute of diftribu- 
tion, and go according to the courfe of diftribution treated 
of in a former chapter *. And if the infant be of the age of 
fourteen, if a male, or twelve, if a female, he or flie may 
difpofe thereof by will ; as has been before mentioned con- 
cerning what an infant is entitled to by the ftatute of diftribu- 
tion^. That a male infant may make a will, and thereby 

difpofe of his goods and chattels at the age of fourteen, and a 
female at the age of twelve years, feems generally fo to be 
allowed as not to admit of a doubt ; provided they be of fuf- 
£cient difcretion. But as tt real eftates, by the ftatute 
34 &' 35 Hen. VIIL c. 5. fed. 14. wills or teftaments 
made of any manors, lands, tenements, or other heredita- 
ments; by any perfon within the age of twenty -one year^ 
ihall not be good or effedual in law ; yet by this ftatute, and 
the ftatute 1% Car. II. all perfons of found mind (except 
infants and married women) are enabled ta difpofe by will 
in writing of their whole. landed property (except their 
copyhold tenements); concerning which particulars we 
Ihall treat in the fubfequent part of our work, and therewitl^ 
begin the enfuing chapiter, 

SECTION THE FOURTH. 
OBSERVATIONS ON THE USE AND BENEFIT A 

WILL MAY BE TO A MAN's* FAMILY 01^ 
RELATIONS, 

HAVING juft now fhewn that every man is at liberty 
to make a will, and thereby to difpofe of his read 
cftate, and in a former part of our work, that he may by 
will difpofe of the whole of his perfonal eftate to whom he 
, thinks fit*^; likewife that infants at the age of fourteen 
years, if males, and twelve if females, may make wills, 
and thereby difpofe of their perfonal eftate ; and as in our 
explanation preceding the contents of this work, we have 
briefly pointed out, and progreflively explained the manner 
of the law's difpofal in cafe of inteftacy, by which the utility 

* Chap. 3, c Pag. ici, 

*>Pa|.ii3. 
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©f a will in a variety of cafes may readily be pcrccivecl ; we 
fliallhere make fome brief obfervations on the ufe and bene* 
fit the fame may be to fuch of a man*s family or relations 
who would be legally entitled to his eftate and efFedts in cafe 
he died inteftate. And to this end we will firft fuppofe a 
man to have relations, feveral of whom may be entitled to 
the adminiftration of his eftate, and he makes his will, and 
appoints one or more executors, and thereby gives his rela- 
tions hisr perfonal eftate, juft in the fame proportion as the law 
would entitle'them thereto in cafe he had died Jnteftate, and 
left it to the difpofition of the law : now by means of the will, 
for which fome at firft fight may be apt to think there was 
little occafion, much altercation may be prevented ; as there-P 
by all difputes and controverfies^ concerning who flaould have 
the adminiftration will be totally excluded, no room being 
left for difpute ; and therefore it is probable very confider- 
able cxpence will be faved ; for as we have feen in the firft 
chapter of this book, there maybe room for contending who 
ihould, and who fiiould not have the adminiftration ; and in 
the fecond chapter, we may perceive there are many circum- 
ftances that might excite thofe entitled thereto, rigoroufly to 
contend for it j which having too often been the cafe, and 
the determining who fhould have the adminiftration attended 
with fuch expence and detriment to the parties concerned, as 
ultimately to render the intcftate's perfonal eftate of little or 
l\o benefit to them. 

' Next let us fuppofe a man to die inteftate, leaving a wife 
^nd feveral children who are of age, and equally entitled to 
the adminiftration with their mother ; yet all amicably agree 
to fufFer their mother alone to adminifter their deceafed fa- 
ther's eftate ; and that one or more of thofe children have 
been advanced by their father, either in part or to the full 
^mpuot of their fhare of his perfonal eftate. Now although 
thofe children may all have amicably agreed to fufFer their 
mother to adminifter, yet it may not only require fome con- 
fideration for the adminiftratfix to afcertain this advancement, 
and fo to make a juft and equal diftribqtion amongft them, 
purfuant to the ftatutc of diftribution 5 and (if the inteftate 

be 
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be a citizen of London, or' an inhal^itant of the province of 
York, where the cuftoois interfere with the ftatute) to mak^ 
4li{^ribution purfuant to thofe cuftoms and the ftatute ; but it 
will probably require much more confideration, as well as a 
deal of pains and trouble for the adminiftratrix, after fee 
h^s allotted each of thofe children their lawful (hare, to 
convince them that it is the whole e^ch can demand ; fo 
that all may be fatisfied of juAice being done, and there-* 
by be prevented from calling in the aid of counfel, or 
fpme perfon learned in the law, if not the aid of a court 
of equity, to fatisfy them refpefking their (hares of their 
deceafed father's eftaie ; which latter aid having been often 
required when the former could not fatisfy, the confequence 
hath been, that confiderable fums of money have been fperit 
in litigation, ^nd that not only to the great lofs, but even 
to the utter ruin of fome of the inteftate's children ; which 
might totally liave been prevented, had he made a will with 
good advice, as by the aiBftance of fome perfon fufficiently 
verfed in the law. 

Again", let us fuppofe a man to die inteftate, leaving no 
wife, but a child or children, who may not be of the age the 
law requires to adminifter his eftate. Here, as concerning 
the perfonal eftate, the ordinary afEgns fome perfon to take 
care thereof, and to provide for the infant's maintenance and 
education **. Whereas the father might by will have vefted 
his eftate in one or more of his judicious friends to have 
taken care thereof, and to have difpofed of it at fuch times, 
and in fuch manner as he might have diredled ; by which 
means he would net only have had one or more perfons 
of his own choofing to take care of his eftate for his chil- 
dren, and to diftribute it to them according to his own 
dircftion, but would havefaved theexpence which theordi« 
nary's affignment is attended with, and which ceafes when 
cither child attains twenty-One years of age, on which a new 
adminiftration is granted ; the expence whereof, as well as of 
that which ceafes, is fomewhat more than the expence of 

4 BUck Cvm. 1 V. 461. 463. 

general 
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general letters of adminiftration : fo thiat in this cafe here ti 
perhaps more than double the expence to come out of the de- 
ceafed's eftate than the proving his will (if he had made a 
will) would have been attended with; and probably much 
greater expence than this, the children, whenof properage,jnmy 
be occafioned, by calling the perfon affigned by the ordinary 
to account, and in getting his account fettled and adjufted. 

Concerning the utility of a will, and the benefit it may be 
of to a man's family or relations, much more might be faid ; 
as any perfon after reading this v/ork may clearly perceive, and 
therebjufee that fuch advantage may redound to a man's fa- 
mily or relations by a will, as to be convinced that the fmall 
expence of employing counfel, or a perfon fufficiently verfed 
in the law for making it, is not an objeft to be compared 
with the hazard of litigation that niight be occafioned by a 
perfon's dying inteftate ; and the lofs and detriment his family 

or relations may thereby fuftain, By a will made with 

good advice, or by the affiftance of a perfon fufficiently 
verfed in the law, the teftator's eftate may be given and dif- 
pofed of fo as not to leave the leaft room for difpute or liti- 
gation ; yet if the will be not made with good advice, it 
may be attended with as bad confequences as if the teftator 
had died inteftate, and left his eftate to the difpoiition of the 
law ; and this is obvious to every perfon who has been con- 
verfant with the books of report, or hath attended the courts 
of jufticc; and it is obferved by Sir William Blackftone% 
that an ignorance of the forms which the policy of the laws 
hath made neceflary for the wording of laft wills and tefta- 
ments, and of the atteftatfon, muft be of dangerous confe- 
que^ice to fuch as compile their own teftaments without any 
affiftance ; and that thofe who have attended the courts of 
juftice, are the beft witneflcs of the confufion and diftreffes 
that are thereby occafioned in families, and of the difficuU 
ties that arife in difcerning the true meaning of the teftator, 
or fometimes in difcovering any meaning at all $ fo that in 
the end his eftate may be vefted quite contrary to his inten- 
tions s becaufe he has perhaps omitted one or two formal 

« Com. 1 V. 7, 

words. 
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words, which are neccflary to afccrtain the fenfe with indis- 
putable legal precifion, or has executed his will in the pre- 
fence of fewer witnefles than the law requires. 

As an illuftration of thofe obfervations will appear in the 
enfuing part of this work, where the teftator has fuch in- 
firu£ilons for making his will, as by due attention thereto^ 
he may be affifted and enabled to make It with accuracy ; 
unlefs his eftate ihould be fo fettered with intails, or en- 
tangled by fettlcments or conveyances, as to render' him 
incapable of forming a juft conception thereof; and ^under' 
fuch circumftances as well as when the eftate is of very 
confiderable value, it is advifable for him to apply to coun- 
sel, or fome perfon well verfed in the law, for further inform* 
ation : we fhall now conclude this partx)f our work by juft 
mentioning that as it hath been prefumed, where a will ha$ 
been made contrary to the intereft and inclination of fome of 
the teftator's family or relations, the fame unknown to him 
has been deftroyed before his death, or concealed afterwards ; 
and thereby notwithftanding the care he may have taken to 
difpofe of his eftate and ciffecas, the fame hj^ve been left .to 
the difpofitfion of the law : for preventing fuch misfor- 
tune we may obferve lord Coke's advice ; which is to make 
two parts of the will, and to leave one part thereof in the 
hands of a friend ^ ; either of which parts may be proved, 
and hereby the teftator's will may be fccured ; and if he 
fhould have a mind to cancel it at any time before his death, 
this will in no wife prevent or hinder him from fo doing ; ho 
more than if there was only one part. For the cancelling of 
one part when the fame is done with an intention to dcftroy 
the will, is as the cancelling of both, and a good revocation 

of the whole will ^. Where the eftate and efFefls are of 

any confiderable value, this method of making the will in 
two parts, and leaving one part thereof with a friend, is com- 
monly ufed. 

f 3 Co, Rep. 36. work, p. 163) pt would be well forhim 

I I P. Will. 346. Note I. 4 edit, at the time of cancelling the duplicate 

The deftroying the will by cancelling to mention his intention to fome difin- 

the duplicate* depending on its being tereOed perfon, or to make a memo- 

4one with a mind or intention to re- randumthereof in writing, which might 

voke (unlef8 the teHator makes an- be fubfcri bed by witnefles fimilaT to the 

other will, and thereby effe£loally re- form we have laid down for rrpubliiK* 

vokes the former, concerning which we ing a Will in page li^% 
iuUt trett ia a fubfequent part of our 
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THE 

DISPOSAL OF A PERSON'S ESTATE BY 
WILL AND TESTAMENT. 

C H A P. L 

^he Power a Man hath for difpojtng of his Pro^ 
perty by Will. What he may not difpofe of by 
Will. EJIates to be fo difpofed of as not to be 
rendered unalienable after a certain Time^ 

IN the former part of this work it has been Ihewn, 
that all perfons may by will difpofe of their perfonal 
cfl ate to whom they think fit*; and that male infants, if 
they are of fufficient difcretion at fourteen, and females at 
twelve years of age, may difpofe of their perfonal eftate by 
will ^, "Perfonal eftate is generally underftood in contra- 
diftinfltion to real eftate, as money, goods, and chattels, 
particular ifed in the fecond feftion of the fecond chapter of 
the law's difpofal, and there (hewn hy \yhat will go to the 
adminiftrator *=. As to real eftate**, by ftatute 34 & 35 
Hen, VIII. c. 5. and by virtue of the ftatute 12 Car. IL 
c* 25. all perfons (except married women, infants, idiots^ 
and perfons of nonfane memory) are empowered to difpofe 
by will in writing of the whole of their landed pro- 
perty (except their copyhold tenements) to whom they 
think fit, unlefs it be to bodies corporate*^; and that even 
to the total difinherifon of the heir at law, notwithftanding 
that erroneous opinion which fome entertain of the neceffity 
of leavijig the heir a (hilling, or fome other exprefs legacy, 
in order to difinherit him efFeituaUy. 

a Page 101. d Defined, Page S6. 

l> Page 113. lit, « Blick, Cum, a V. 571, 376. 

« Prfge 28—36. 
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Thus has the legiflature enabled perfons to difpofe of 
their landed property to any perfon or perfons, except it be 
to bodies corporate, the reafon of which exception will be 
ihewn hereafter *. And as to freehold eftates held by one 
perfon during the life of another, ftyled eftates pur outer vie^ 
thofe are alfo devifable by will, as may be perceived by what 
has heretofore been mentioned ^ But no provifion being 
yet made with refpe<9: to copyhold eftates, the power, of de- 
vifing is now indiredly exercifed over thofe by an applica- 
tion of the ^oSrine of ufes, fimilar to that which was an- 
ciently reforted to in refpecft to freehold lands ; for the prac- 
fice is to furrcnder to the ufe of the owner's laft will, and on 
this furrender the will operates as a declaration of the ufe 
^nd not as a devife of the land itfelf 8. So ffom hence we 
may ohfcrve that the teftamentary power is now exercifable 
cither direfily or indiredly over land of every tenure now in 
ufe where the fame is not held in joint* tenancy, or fettered 
with intails, of which we (hall hereafter make mention. 
But with refpeA to land, or real eftate, it muft be obferved, 
that a devife will not operate thereon, unlefs the teftator is in 
polleffion thereof at the time of executing his will ; yet as to 
perfonal eftate it will operate upon whatever a man has there- 
of at th^ time of his death, concerning which we (hall fee 
more in a fubfequent chapter^. 

Where there is a general devife of lands, and there is no 
furrender of the copyhold lands to the ufe of the will, the con- 
firu£lion at law is, that thofe do not pafs by the will ; copy- 
hold lands not being properly the fubjefl of a devife, and there- 
fore do not pafs by the will, but by the furrender ^ So if I 
would devife a copyhold eftate I muft furrender it to the ufe 
of my will, otherwife, after my death application muft be made 
to a court of equity for fupplying the defeft thereof, which 
the court will do in fome cafes, as in favour of a child ox widotUy 

c Pag8 136. draught of a will, the figning and pub* 

i / P*g« 49- iication whereof were preveoted by the 

S Co. Lie. III. Note i. 13 edit. fodden death of the teftator, yet being 

h Page 169, 170. proved in the ecclefiaftical court as a 

i 1 Atkyns 388. In a cafe before teftamentary paper, was fufllicieAt to 

Sir Lleyd Ketiyen, mafter of the rotlt, paft copyholds, which the teftator bad 

ijrting for lord chancellor, May 1786, before furrendered te the ufe of hit 

hia honour determined that a mere will. % 0io* Cha, Rep* 589 
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and in favour of creditors where there is a devife of re^l cftatc 
to pay debts, and there is no real eftate but copyhold ^^ 

Concerning infants, married women, ideots, and per- 
fons of nonfane memory, more will be faid hereafter under a 
fubfequent head ; and here we may obferve, that notwith- 
ftanding the law has given a man a large and extenfive power 
for difpofing of his property by will, yet there are fome eftates 
and effefts which he may by deed or otherwife difpofe of m 
his life-time, but is not allowed to difpofe thereof by will p 
and thofe (hall be our next fubje£); : 

And here we fliall firft advert to what has been mentioned 
in the former part of thi< work, that all fuch chattels per* 
(bnal as a woman is poiTeiTed of, immediately on marriage 
veil in her hufb^nd ; and that her chattels real he may make 
his own if he pleafes K The former of thofe he may difpofe 
of by will to whom he thinks fit ; but the latter, unkfs he 
exercifed fome a£t of ownerfliip to make them his own, as ia 
cafe of leaiGbhQld eftates for years, or for years determinable 
upon lives, be may furrender the leafes, and take new le^fes, 
or fell the eftates and repurchafe them, otherwife thofe will- 
not pafs by his will, but on his death will return to his wife ; 
yet if he furvives her, will be bis own to all intents "*• So it 
Will be in refped of any debts that were due to the wife he* 
fore marriage, and which were not received or got in by the 
hufband and wife during their joint lives. So likewife it 
will be in rcipedl to the wife's paraphernalia defcribed in the 
former part of this work "• , 

As to joint-tenancy, if any eftate either real or perfonal is 
held in joint-tenancy, it cannot be devifed by will ; for a 
devife of an eftate whereof the devifor is jointly feifed is void, 
the will not taking eff*e<ft till after the death of the devifor^ 
and by his death all the eftate prefently comes by the law to 

^ Law of Teft. 171. 4 Barn*t 4 edit, ai wl^re a copyholder has inorc- 

Ecclef. L«w, 59'. Where the real eftate gaged his copyhold and the mortgagee is 

generally is devifed for, or charged by admitted, the mortgagor, not having the 

will withy payment of debts, copyhold legal eftate of cooyhold in him, has n9 

lands whith are not furrendered to the eftate that he can furrender, and there- 

ufe of the will, do not pafs thereby, if fore may devife the cppyhoid premifef 

there be freehold falRcient to anfwer without any furrender, Jhid, 360. Nott 

the purpofe ) otherwife it ihall and the x. as alfo he may where the legal ei).ar« 

co^rt wiil fupply the furrender. Yet h in trufteea. 2 Atk. 1%, Bro. Cba. 

the freehold, it any, fiiall be firft applied ; Rep. 48 1 . 
but this is to be vnderftood of the legal ^ Page 3. 
eftate only, for an editable eftate of co- "> 4 Co. Rep. $!« 
^ybold wiil paf« by fuch devife without ^ Page 36, 37> 
lurreader. 3 P. Will. 9S, Note a. 
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his companion which fufviveth % and who takes the whole 

by prior title p. The nature and effefls of joint-teriancy 

being very neceffary to be undcrllood, I fhall here be fome- 
what particular in defcribing it \ and then Ihew how a joint- 
tenant may obtain power for devifing his part by will. Joint- 
tenancy is where two or more perfons come to and hold an 
cftate jointly by 6ne title, and thofe perfons are calfcd joint- 
t;enants, becaufe the eftate is conveyed to them jointly \ as 
where a man is feifed or poffefled of an cftate in fee-fimple, 
and makes a conveyance to two or more and their heirs, or 
makes a leafe to them for life, or where two or more have a 
joint eftate in a chattel real or perfonal, or a joint eftate in a 
debt, duty, covenapt, contraft, &c. it is a joint-tenancy, and 
the part of him that dies goes not to his heif, executor, or ad- 
miniftrator, but the whole to the furvivors or furvivor *i ; and 
a will made by a joint-tenant during the continuance 6f the 
joint-tenancy is not a good will, even as to his fhare of the 
eftate under the ftatute of wills, notwithftanding a fubfequent 
feverance of the joint-tenancy by a partition made afur the 
making of the will and hefore the teftator's death, unlefs there 
be a republication of it after the partition ^ But as to joint- 
merchants for the wares, merchandizes, debts or duties, that 
they have as joint-merchants or partners, the fame fliall not 
furviye but (hall go to the executors or adminiftrators of him 
that dietb, by the law of merchants, which is part of the 
laws of this realm for the advancement and continuance of 
commerce and trade, as being for the public good '• And 
for the encouragement of hufljandry and trade, it is held, that 
a ftock on a farm, though occupied jointly, and alfo a ftock 
ufed in a joint utidertaking by way of partnerfliip in trade, 
Ihall always be confidered as common and not as joint-pro- 
perty, and there (hall be no furvivorfliip therein ^ So that 
it may be in the power of the joint-merchant, joint-trader, or 
farmer, to devife his fhare by will ; and in cafe he dies with- 
out will, the fame ^fhall go to his adminiftrators, as his 
other perfonal eftate ; yet in deeds of partnerfliip it is ufual 
to infert a covenant for this purpofe. 

In order to Chew how one joint-tenant may obtain power 
to devife his part by will, we may firft take notice of the dif- 
ference between joint-tenants and thofe called tenants in. 
common j and then proceed to fliew how a joint-tenancy 
inay be turned 'into a tenancy in common by either of the 

• Co. Litt.185, 18^. r Burr. Mansf. 1488. 

V Gilb. on Wilis, 1*3. » Co. Lite. 1S2. 

' \ Blacic. Com. % V* 399. t Black. Com. 1 V. 399* 

6 tenants. 



hy Will aHd Testament. 131 

tenants, aiid from that brought into a feparate eftate. Joint- 
tenants have the eftate by one joint title and in one right, 
and tenants in common by feveral titles, or by one title and 
by feveral rights, but this property is common to them both, 
viz, that their occupation is undivided, and that neither of 
them knovj^eth his own feparate part ", both having a unity of 
J)ofleifion, fo that neither tenant is pofleflcd of any particular 
part of the eftate, but each hath a ihare in and throughout the 
whole; and, as has been obferved, an eftate held in joint- te- 
nancy goes to tht furvivors or furvivor, and never dcfcends to 
theheir nor goes to the executor or adminiftrator of the deceafed, 
except in the cafe of joint-merchants, traders, &c. But an 
eftate held by a tenancy in common, either of the tenants may 
difpofe of his part to whom he pleafes by will, and the devifec 
or devifees to whom the fame is devifed will have a good title 
thereto ; and in cafe the eftate is not devifed by will, and one 
^f the tenants thereof dies inteftate, his fliarc will dcfccnd or 
go to his iflue or next of kin ''. 

The creation of an eftate in joint-tenancy depends on the 
wording the deed or devife by which Ahe tenants claim title ; 
for this eftate can only arife by purchafe * or grant, that is, 
by the aft of the parties, and never by mere aft of law "f. If 
an eftate be given to two or more perfons without adding anyl 
feftriftive, exclufive, or explanatory words, as if an eftate 
held in fee-fimple be devifed to A and B and their heirs, this 
makes them joint tenants in fee thereof; fo if it be given to A' 
and B for their lives, it makes them joint*tenants for life. So 
if a chattel real, as a leafehold eftate for years, or any chattel 
perfonal, as a horfe, a piece of plate, or any houfehold goods, 
be given to two or more perfons without adding any reftric- 
tive, exclufivd, or explanatory words, they are joint«tenants 
thereof. A tenancy in common may be created by exprefs 
limitation, but care muft be taken not to infert words which' 
imply a joint-eftate; but as in this refpeft there is great' 
nicety in wording of wills as well as de^ds, it is the mbft" 
ufual as well as the fafeft- way, when a tenancy in common- 
is meant to be created, to add exprefs words of exclufion as 
well as defcription, and limit the eftate, whether real gv per« 

a Co. Lite 189. . ^ X The wordparcbafeu defined, Pji^e6f« 

V Hawkins'! Abr, Co, Litt, 267. X Biack. Com. a V* i%% 
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fonal, to A and B [the perfins to whom it is limited} to hold 0$ 
tenants in common, and not as joint-tenants *. 

Joint-tenancies may at any time be turned into te- 
nancies Jn common at the election of either of the joint- 
tenants ; for if one joint-tenant aliens or conveys his eftate 
to a third perfon, the joint-tenancy is fevered and turned 
into a tenancy in common ; for the grantee and the remain- 
ing joint-tenant hold by diiFerent titles (one derived from the 
original, the other from the fubfequent grantor) ; and if 
a joint-tenant in fee makes a leafe for life of his (hare, this 
defeats the jointure * ; fo if there be three joint-tenants and 
one of them aliene that which to him belongeth to another, 
in this cafe the alienee is tenant ia common with the other 
two joint.tenants, but the other two are feifed of the two 
parts which remain jointly^ and of thefe two parts fur* 
yivorfliip will take place ^; and if one of three joint- 
tenants releafes his (hare to one of his companions, though 
the joint- tenancy is deftroyed with regard to that part, yet 
the two remaining parts are ftill held in jointure ^. When a 
joint-tenancy is turnea into a tenancy in common, any of 
the tenants in common, as has before been obferved, mzy 
devife their (hare by will, or the fame if not devifed will de- 
fcend or go to their ifTuc or next of kia ** ; yet the devifees or 
ifitie will not have an eftate in feveralty or any feparate eftate, 
but will ftill be tenants tn common, and till partition made, 
the unity of pofleftion will continue ; for there are only two 
ways by which eftates held as tenancies in common can be 
diflblved ; the one is by uniting all the titles and intereft in 
one tenant by purchafe or otherwife, whereby the whole may 
be brought to one feveralty, or the whole eftate vefted in one 
of them J the other is by making partition*, which if tHey 
mutually agree, they may make when they pleafe between 
themfelves ; but if they cannot mutually agree to divide, they 
may have recourfe to the writ framed upon the ftatutes 31 
Hen. VIJI. <:. s. and 32 Hen. VIII. c. 3a. whereby alljoint- 

s Black. Com. 2 V. 194. c Black. Com. 2 V. iS6, 

• Uid. 185, *86. A rage 131, 

. l» C9. Utt. 189. t Black. Com. 2 V. 194, ^ 
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toi^nts and tenants in common, either of eftates of inherit^* 
tuice or other lefs eftates, are compellable to make partition^. 

From hence we may perceive, that a man by his own 
ad may obtain power for difpofing by will of his fhare in 
the eftate which he held injoint-tenancy. So where a man 
is feifed of fuch eftate in fee-tail as by virtue of a fine or re- 
covery may be conveyed, of which mention is made in the 
appendix to this work ^ \ he may obtain power to devife the 
fame by will. But if the Joint-tenant, or tenant in tail, 
makes his will before feverance of the joint- tenancy, or bar- 
ring the intail, the devife will be void, unlefs the will be 
afterwards republifbed by the teftator^. With re(pe£t to 
dower, mentioned in the former part of this work ^, we may 
here, by way of reminding the reader of what has heretofore 
been faid concerning it, juft obferVe, that a wife cannot be 
barred thereof by her huft)and's Will, unlefs after bis death 
ihe accepts of any thing given her thereby as in lieu or fatif- 
fa<Sion for her dower. 

Having thus fliewn what a man may, and what he may 
not, difpofe of by will, we come now to treat on the dif* 
pofal of eftates in fuch manner as the fame may not thereby 
be rendered unalienable after a certain time. 

Although, as it has been obferved, a man may by will 
difpofe of his landed property to-whom Ke thinks fit, and 
that even to the total difmberifon of the heir at law, yet he 
muft difpofe of it in fuch manner as that it may be aliened 
or conveyed within fuch time as the law hath fixed; in 
order that it might thereby be rendered capable of anfwerinf 
the purpofes of commerce, and providing for the innume- 
rable contingencies of private life ^ ; and therefore the eftate 
muft not be fo devifed as to create what the law calls a 
perpetuity. As where a devife was made tb the Drapers 
Company and their fucceflbrs in trnft, to ccMivey the eftate 

f Vud, 185. . < Page 9^. 

% Sec p;ige 142. k Bhck. Com* 2 V. 174, 
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to the devifdr's grandfon Matthtw Humherfton for life, afi4 
afterwards, on the death of the faid Matthew^ to bis foi) 
for life, and fo to the firft fon of that firft fon for life, &c, 
and if no iffuc male of the firft fon, then to the fccond fon 
of the faid Matthew Humherfton for life, and fo to the firft 
fon,.&c. and in failure of fuch iflue of the faid MattheiVy 
then to another Matthew Humherfton for life, and to his 
firft fon for life, &c. with remainders over to many of 
the Humherftons (as the reporter thinks, about fifty) for 
their lives fucceffively, and their refpeftive fons, when born, 
for their lives, without giving any eftate in tail to any of 
them, or making any difpofition of the fee. This cafe 
being brought before the court of chancery, it was held by 
Lord Cowper, that this attempt to make a perpetual fuc- 
ceffion of eftates for life was vain and impradicable, and 
that there ought to be a ftrift fettlement made, and the intent 
of the teftator followed as far as the rules of law would ad- 
mit ; and his lordfhip dire£ied a fettlement to be made, fo 
that fuch who were in being fhould be only tenants for life j 
but where the limitation was to a fon not in being, there he 
muft be made tenant in tail * \ who, when of age, may b^ 
enabled by fufiiring a recovery, if not by paffing a fine, 
to fell and convey the inheritance, which a tenant for life 
cannot alone obtain power to do, as will be (hewn in the 
appendix to this work, as alfo how real eftates may be devifed 
with remainders in tail ". 

With refpeft to executory devifes, a brief defcription 
whereof we (hall fee -hereafter " ; the utmoft length that has 
been hitherto allowed for the contingency of an executory 
devife to happen in, is that of a life or lives in being, and 
one and twenty years afterwards ; as when lands are devifed 
to fuch unborn fon of a feme-covert as fliall firft attain the 
age of twenty-one, and his heirs ; the utmoft length of time 
that can happen before the eftate can veft, whereby the inhe* 

I Gilb. on Wills 159. Law of m See Claufe 5. Page 239— 242* 
Teft. 155. I P. Will, 333. Note !• » Page 149. 
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litance may be aliened or conveyed, being the life of the 
mother and the fubfequent infancy of her foh. 

As to chattels real% which may be devifed with limita^ 
tions over J in order to prevent the danger of perpetuities » 
it has been fettled, that thofe may be devifed to one for life, 
and after his death to another for life, which is termed 
limiting over, and' fo to as many perfons as are in being ; 
but all the perfons muft be in being during the life of 
the firft devifee, or perfon to whom firft devifed, as then 
all the candles are lighted and confuming together, and 
the ultimate remainder, as it is termed, is in reality 
only to that remainder-man who happens to furvive ail 
the reft : or, that fuch remainder may be limited to take 
efFe£l upon fuch contingency only as muft happen (if at all) 
during the life of the firft devifee p. But of this fee more at 
the bottom of the next enfuing page. 

Limitations of chattels perfonal, in remainder after a 
bequeft for life, are in like manner permitted, though for** 
merly that indulgence was only fhewn where merely the 
ufe of the goods, and not the goods themfelves, was given 
to the firft legatee, the property being fuppofed to continue 
all the time in the executor of the devifor. But now that 
diftindion is difregarded ; and if a man, either by deed or 
will, giyes or devifes his books or furniture to A for life, 
with remainder after the death of A to B, this remainder to 
B is good ^ ; and it has been held that B might exhibit a bill 
againft A to compel him to give fecurity that the goods fhall 
be forthcoming at his deceafe. But, in the cafe of Foley and 
Burnet J March, 1783. By lord chancellor Thurlow: the 
cafes as to tenant for life giving fecurity for the goods have 
been over-ruled, "and the court now demands only an inven- 
tory, which is more equal juftice; as there ought to be 
danger, in order to require fecurity \ With refped to be- 
queftsof chattels with limitations over, we muft obferve, that 
where an eftate-tail in things perfonal is given to the firft or 

• Dcfcribed, page %%, 29. 9 Black, Com. z V. 39S. 
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any fubfequent podeilbr, it vefts in him the total property^ 
and no remainder over (hall be permitted on fuch a limita* 
tion. For this, if allowed^ would tend to a perpetuity, as 
the devifee or grantee in tail of a chattel has no method of 
barring the entail : and therefore the law vefts in him at 
once the entire dominion of the goods, being analogous . to 
the fee-fimple which a tenant in tail may acquire in a real 
eftatc *. So upon the fame principle, if a fum of money is 
intailed, all fubfequent limitations over will be barred ^ 

By this it may be perceived, that notwithftandingthelaw 
has vefted perforis with great power for difpofing of their real 
and perfonal eftates by will, yet it has not left them to their 
own vain humour and caprice in difpofing thereof, but 
judicioufly prefcribed bounds whereby thofe eftates may be 
rendered moft beneficial to the fucceeding generation ; and 
upon thofe principles, and to prevent the extenfive gifts in 
mortmain, corporations were excepted in the ftatute*34 and 
35 Hen. VIII. as the gift to a corporation which never dies 
muft tend to a perpetuity. 

It having been held that the flatute 23 Hen. VIII. did 
not extend to any thing but fuperftitious ufes, and that 
therefore a man might give lands for the maintenance of a 
fchool, an hofpital, or ^ny other cbariiaUe ufes 5 it was 

• Black. Can. 1 V. 39S.— >Ta the fd limited bj way of remainder as to 

cafe of tcroDi of years and perfonal poftpone a complete bar of the iiitail by 

chattels, the vefting of an intereft which fine or recovery for a longer fpace. By 

in reaky would be an eftate ta^l, bara a feriek of decifions every fpecies of pro- 

the iflTue amd all the fubfequenl limita* percy is ia fubilaoce e(]tial1y ^pthle of 
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chattels may be intailed by executory though the ino^es vary according to the 

devife orby deed of troft, asefieflually nature of the fubje^, yet they tend 

as eftates of inheritance, if it is not at- to the fame point, and the dnratioA of 
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Apprehended, that perfons on their death-beds might make 
large and improvident difpofitions even for thofe good pur- 
pofes, and thereby defeat the political ends of the fiatutes of 
mortmain ; it is therefore enaded by the ftatute 9 Geo, lU 
c. 36. that no manors, lands, tenements, rents, advowfons, 
or other hereditaments, corporeal or incorporeal, whatfo- 
ever, nor any fum or fums of money, goods, chattels, ilocks 
in the public funds, fecurities for money, or any other 
perfonal eft ate vvhatfoever, to be laid out or difpofed of in the 
purchafe of any landsy tenements^ or hereditaments ^ fllall be 
given, limited, or appointed by willy to any perfon or per- 
fons, bodies politick or corporate, or otherwife, for any 
eftaie or inter ejH Hjohatfoever^ or any ways charged or incumbered 
by any perfon or perfons whatfoever^ in trufi or for the benefit 
of any charitable ufe whatfoever ; but fuch gifts (hall be by 
deed indented, fealed, and delivered in the prefence of two 
or more credible witnefles twelve calendar months at leaft 
before the death of fuch donor, and be inrolled in the higft 
court of chancery within fix calendar months after the exe- 
cution, and the fame to -take efFcd immediately after thd 
.execution for the charitable ufe intended, and be without 
any power of revocation, refervation, or truft for the bene- 
fit of the donor. And all gifts and appointments whatfa« 
ever ofanylandsy tenements ^ or other hereditaments^ or of any 
ifiate or interefi therein^ or of any charge or incumbrance af-* 
feeing or to affe£i any kmdsy tenements^ or hereditaments^ or 
any perfonal ejiate^ to be laid out in the purchafe of any lands^ 
tenements^ or hereditaments^ or any eftate or interefi therein, or 
pfafty charge or incumbrance affe5ling or to affe£i the fame^ to 
or in truft for any charitable ufe whatfoever, rnade in any 
other manner than is direfted by this ad, fi)aU be abfolutely 
null and void. But the two univerfities, their colleges, and 
the fcholars upon the foundation of the colleges of Eaton, 
Winchefter, and Weft^jinfter, are excepted out of this 
ad ; but with this provifo, that no college (hall be it liberty 
to piirchafe more advowfons than are equal in number to 
one moiety of the fellows or ftudents upon the refpedive 
foundations. 

Upon the conftrudion of this ftatute it hath been deter- 
mined^ that if a man devifeth his land, that is, real eftate 
7 ' (which 
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(which the law terms Und, and agreeable thereto Ihave 
fomelimes ufed the word land, inftead of the words real 
cftate, which imply one and the fame thing), to truftces to 
be turned inta money, and that money to be laid out in & 
eharity, the devife is not good; for it is an intereft arifing' 
out of land. So a devife of a mortgage' or of a term for years 
to a charity is hot good. And if mpney be given to be laid 
put in lands, this is exprefsly within the a£l, but money 
given generally is not ; concerning which more particular 
mention Will be made, after we have treated on legacies^ 
Vnder a fubfequent h?ad ^, 

CHAP. IJ, 

Of making the WilL 

THp power perfons have and may obtain for difpofing 
of their eftates and efFe£l,s by will, having now been 
ti^eated on, and likewiHp the bounds prefcribed by the law 
as limits ^o that power ; whereby fome of the requifites ne- 
ceiTary to be obferved in making the will may be perceived^ 
we (hall here proceed to treat on further requifites neceflary 
to be attended to ; and firft take notice of perfons who be- 
ing under fome fpecial prohibition by law or cuftom, as for 
want of fufficient difcretion, or for want of fufficient li- 
berty and free will, or on account of their criminal con-r 
du£t, are obliged to die inteftate; and then confider the 
manner of making the will, whereby both real and perfonal 
cftate is given or bequeathed, and where the will only con- 
cerns perfonal eftate : who may be made executors, and 
of whom the teftator (hould beware of appointing; who 
may be devifees, and take by devife; arid the manner of 
their taking real and perfonal eftate by the will : the 
manner of bequeathing to married women and infants, and 
of appointing guardians : conditions not to trouble exe- 
cutors, and for preventing indifcreet marriages : the nature 
and eiFe£ls of a gift In cafe of death ; and of a nuncupative 
or verbal will j 

' Seepage 274. 
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As to perfons reftrained from making wills Tor want of 
fufficient difcretion, fome of thofe are infants, ideots, and 
perfons of nonfane memory, who with married women 
arc excepted out of the ftatute 34 & 35 Hen. VIII. c. 5, 
before mentioned ' ; fo that infants or perfons under twenty*, 
one years of 9ge, who are ftiled infants till then, cannot by 
will difpofe of their re^l eftate; yet, as has been fhewn, 
. may thereby difpofe of their perfOn^l eftate at certain ages» 
And aliens, who were mentioned in the third fe£lion of the 
fourth chapter o^ the former part of this work, as not being 
eapable of holding lands % confequently can never have any 
to difpofe of; yet aliens may acquire a property in goods, 
money, and other perfonal eftate, here in England, and dif- 
pofe thereof by^ will, provided they are alien-friends, or 
fiich whpfe countries are at peace with ours ", 

Amokgst thofe perfons difabled from making wills for 
want of fufEcient difcretion, as ideots and perfons of non- 
fane memory, may be reckoned fucb perfons as are grown 
childifli by reafon of old age or diftemper, and fuch as have 
their fenfes befotted with drunkennefs ; all of whom are in- 
capable, by reafop of mental difability, to make any will 
fo long, as fuch difability lafts. To thefe alfo may be re- 
ferred fuch perfons as are born deaf, blind, and dumb ; who 
having always wanted the common inlets of underftanding, 
are incapable of having, as it is termed, animum tejlandi i 
and therefore any will made by then> is void ^^ 

An ideot, or natural fool, is he who, notwithftanding he 
be of lawful age, yet he is fo witlefs that he cannot number 
to twenty, nor can tell what age he is of, nor knoweth 
whp is his father or mother, nor is able to anfwer any 
fuch eafy queftion ; whereby it may plainly appear that 
he hath not reafon to difcern what is to his profit or da- 
mage, nor is apt to be informed or inftrufled by any other ; 

• Pag. i»7, « Blaclr. Com, i V. 371. 
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and fuch an ideot cannot make any teftament, nor difpofc 
either of his lands or goods ^« * An old man, who, by rea* 
fbn of his great age, is grown childilh again, or fo forgetfult 
that he forgets his own name, cannot make a will | for a 
will made by fuch an one is void *. A drunken man, when 
fo excefEvely drunk as to be deprived of his reafon and 
underftanding, during that time may not make a will ; for 
It is requilite, when the teftator makes his will, that be 
fhould be of found memory, and that he hath a competent 
memory and underftanding to difpofe of his eftate with rea- 
fon '. A man of a mean underftanding, neither of the wife 
or fbolifh fort, but indifierent^ as it were, betwixt a wife 
man and a fool, and though he rather incline to the foolifh 
fort, fuch an one is not prohibited to make a teftament, 
unlefs he be yet more foolifti, and fo very fimpie, that he 
may be eafily made to believe things incredible or impoftible, 
and hath not as much wit as a child may have Kt ten or 
c)cven years of age, who is therefore inteftablc by the law 
for want of judgment \ 

Madfolks and lunatic pcrfons,^ during the time of their 
furor or infanity of mind, cannot make a teftament, nor dif- 
pofe of any thing by will, becaufe they do not know any 
thing they do ; for in making a teftament, the integrity or 
perfe£lnefs of the mind, and not health of the body, is requi- 
fite^. And fo ftrong is this impediment of infanity of 
mind, that if the teftator makes his teftament after his 
furor hath overtaken him, and whilft it doth poffefs his 
mind, although the furor doth after depart or ceafe, and 
the teftator doth recover his former underftanding, yet the 
teftament made during his former fit doth not recover any 
force or ftrength thereby *. But if a mad or lunatic perfon 
has a clear or calm mind, then during the time of fuch 
his quietnefs and freedom of mind he may make his tefta* 
ment*. 

y Uw «f Teft. 4f . 4 tvXtk^t Ecclef. ^ Jhid. fed. 4. 

Xaw, 44* < Law of Tcft. 39. 4 BurB*s Ecclef, 
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EvE&Y perfon is prefumed to be of found mind and me- 
mory unlefs th^ contrary be proved i and therefore, if any 
perfon goes about to overthrow a teftament, by reafon of 
in&nity of mind or want of memory, he muft prove the im« 
pediment ^, which is a hard and difficult point : and there- 
fore it is not fufficient for the witneffibs to depofir that the 
teftator was mad or beiide his wits, unlefs they render or 
yield a fufieient reafon to prove this their depofition, as 
that they did fee him do fuch things, or heard him fpeak 
fucfa words, as a man having reafon would not have done or 
fpoken '. 

As perfons who are born blind, deaf, and dumb, are in- 
xapable of making any will, fo likewife are thofe who are 
deaf and dumb by nature; unlefs it appears by fufficient 
arguments that fuch a perfon underftandeth what a will means, 
and that he hath a delire to make a will ; for if he have 
fuch underftanding and deftre, then he may make his will 
by figns and tokens \ 

A BLIND Person may make a nuncupative will, by de« 
daring his mind before a fufficient number of witnefles-; 
and he may make his will in writing, provided it be read 
to him before witnefles, and in their prefence acknowledged 
by him for his laft will ; but if a writing be delivered to a 
blind man, and he, not hearing the fame read, aclcnow* 
ledges it for his wi)l, this will not be fufficient; for it may 
be, if he had heard the fame read, he would not have 
acknowledged it for his will * ; therefore, the beft and fafeft 
way in fuch cafe is, that the will be read over to the tefta- 
tor, and approved by him in the prefence of ^7/ the fubfcrib* 
ing witnelTes : yet the law of England doth not feem precifely 

f Uy of Teft. 40. 4 fturn'i £cclcf. h Law of Teft. 44. 4 Burn'i EccUA 
Law, 44, Law, 54. 
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to require this ftri<9:ners, if there be otherwife fatisfa£{or]r 
proof of the will being read over to the blind many zs the 
iingle oath of the writer hath beeA allowed fufficient to prove 
the identity of the will ^. 

■ The fame precautions as are necefllry for authenticating 
a blind man's will, feem in like degree requisite in the cafe 
of a perfon who cannot . read \ for though the law in other 
cafes may prefume that the perfon who executes a will knows 
and approves the contents of it> yet that prefumption 
ceafeth where, by defedi of education, he cannot read, or by 
flcknefs is incapacitated to read the will at that time '• 

Persons for want of fufficient liberty and free will, being 
incapable of making wills as before mentioned, are the next 
^lafs here to be confidered, and the firft of thefe I ihall take 
notice of is a married woman. 

A MARRIED WOMAN is Utterly incapable of difpofing of 
her real eftate, either by will or deed, as has been fhewn" ; 
and as to her chattels real and perfonal, the latter of thofe 
we have feen imniediately veft in her hufcand on the mar- 
riage, and the former he may make his own if he choofes " j 
wherefore (he is incapable of difpofing thereof unlefs her 
hufband fhould confent to her fo doing, which is not likely 
he fhould, as it would be very incondftent to give her a 
power of defeating the law in this refpeft, by enabling her 
to bequeath thofe chattels to another. 

By the hufband's confent the wife may make a teflament, 
and as the hufband before marriage frequently becomes bound 
in a bond, or covenants with fome of the woman's friends 
to give her fuch confent, he is bound by his bond or 
covenant fo to do; but unlefs fuch confent be given to 
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the particular will in queftion, it will not be complete even 
though the huiband beforehand hath given her permiffion to 
make a will ; yet it (hall be,fufEcient to repel the hufbaad 
his general right of adminiftcring his wife's efFe6ls (which ' 
otherwife he has a right to®), and adminiftration (hall be 
granted to the wife's appointee »*, or the perfon appointed by 
the wife. 

When a married woman dies, who by will or writing 
Jiath difpofed of efFeds by power derived from a bond, fet- 
tlement, or a will; before fuch will or writing of the wo- 
man's is proved in the ecclefiaftical court, the ordinary will 
require the hufband's confent, either in perfon or by proxy, 
a perfon appointed by the hufband for that purpofe, and if. 
that cannot be obtained (as fometimes the hufband will ab* 
(blutely refufe fuch confent), then the ordinary will require 
the bond or fettlement from which the wife derived her 
power, to be produced, and after abftrafting it, will grant 
a probate or adminiftration ; that is, if the wife hath appointed 
an executor, the ordinary will grant a probate ; if the wife 
hath not appointed an executor, but made only a kind of tef- 
lamentary difpofition in writing, then the ordinary will grant 
adminiftration with fuch teftamentary difpofition annexed \ 
and in cafe the huft}and's confent hath not been ob- 
tained, but inftead thereof the bond of fettlement hath been 
produced; the coptcnts thereof iffues with the probate or ad- 
miniftration from the ordinary ; and this will be attended 
with expence according to the length of the bond or fettle- 
ment, which, if very long, the extraordinary expence will 
be confiderable,, perhaps upwards of 20I. wherefore it is beft 

to obtain the hufband's confent if it can be had. If the 

wife difpofes by power derived from a will which hath been 
proved, and the huft)and with-holds his confent, the extras- 
ordinary expence of obtaining the probate or adminiftration 
• See pag. 3, P Bltck. Com. z V. 498. 
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will be very trivial, Co what it will be when the power is dct . 
rived from a fettlement of any confiderable length. 

By this it may be perceived hbw marriage alters the power 
that a woman before the confummation thereof has over her 
cftate and efFeds ; and in refpe£l to a will, if (he fhould have 
made any before marriage, the fame can be of no efFeS after 
her marriage, that being a revocation in law, and entirely 
vacates the will "i. If ihe makes any will during marriage, 
and dies in her hufband's life-time, we have feen that it will 
be efFedual with having her husband's confent, and bping 
made purfuant to the power flie had for that purpofe ; but 
if fhe makes her will during marriage, and furvives her huf- 
band, it will not be effedual unlefs after her hufband's death 
ihe approves and confirms the fame, whereby it becomes as 
a new will ^ — If a married woman has any pin-money or 
feparate maintenance, it is faid the may difpofe of her (avings 
thereout by any writing in nature of a will without the con-< 
trol of her hufband ', and if ihe furvives him, (hall have it 
herfelf, and the fame iball not be liable to her hufband'^ 
debts % 

Where the wife hath goods in the right of another per- 
fon as executrix or adminiftratrix, and not as legatee, of 
tbefe (he may by will appoint an executor, and fuch will of 
the wife's does not require the hufband's confent : for in de- 
fault of her appointing an executor, the teftator's next of kin 
will be entitled to the adminiftration, as was mentioned ifi 
the former part of this work "• . 

That fufEcient liberty and free will is neceflary to the 
making a will, it may be obferved, that if the fame is made 
by a perfon through fear in confequence of threatening, and 
which being fuch fear as may move a conftant man, as 
the fear of death or bodily hurt, or of imprifonment, or the 

9 4 Co. Rep. 6o, t 4 Burn's Ecclef. LsiW| 49, 
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Ws of all or moft part of his goods^ or the like s it will be 
iet aiide : yet as to this no certain rule can be delivered, 
but it is left to the difcretion of the judge, who will not 
only confider the quality of the threatening, but alfo the per- 
fon as well threatening as threatened ; in the perfon threat-^ 
entng his power and difpoHtion; in the perfon threatened^ 
the fex^ age, courage, pufiUanimity, and the like; But if 
the teftator afterwards, when there is no caufe of fear, do 
ratify and confirm his will, the fame is then good in law *• 

Fraud or de«:eptioh rdating to a will of perfonal eftate 
is examinable dnly^in the fpiritual or ecclefiaftical court} 
but in refpefl: of a real eftate, it Was decreed in the houfe of 
lords that a will thereof tould not be fet aiide in a court of 
equity for fraud or impofition | but muft be tried at law, h^^ 
ing a mitter proper for a jury to inquire into ^, 

Persons incapable of making wills on account of their 
criminal condu<f^ are the next clafs here to be confidered | 
^nd th€ iirft of thofe we {hall take notice of are traitors. 

A tRAitoR, or one who has judgment awarded againfl 
him for high treafon, forfeits to the kiiig all his lands and 
tenements of inheritance, whether fee-fimple or fee-tail, 
and all his right of entry on lands aiid tenements, which he 
had at the time of the offence conimitted, or at any time 
afterwards, to be for ever veftfed in the crown ; and al(b the 
profits of all land^ ^nd tenemeif ts, which he had in hi^ 
6wli right for life or years, fo long as fuch intereft 
fhall fubfift * : and a traitor, when convicted, is de- 
prived of making any teftament or otiier kind of laft will, 
and if he has made any before, the fame by the convidtion 
becomes void in tefpeft of his goods and chattels *i (q 

^ « Ltyr of Tdft, 51, 4 BorH'i Ecdef. « BUck, Com. 4 V, ^81. 
Law, 53. "4 Burn'iEcckf. Uwp 55* 

Y Law of Tcft. 51, 4 Buro*t EcdeC 
Law, 54. 
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ni refpe<ft of rtal ^ftate after judjghittit ti a^dratidl purfuant 
to cohvidliotu 

- Fcnst Pkrit TftiASOTT and FirONY, the orfctiifcr alfo 
forfeits ail his chattel interefls abfolutely, and the profits of 
a]l effates of freehold d\iring Kfe; and after bts death all his 
idxAt and tenen^ents in fee-£m(>Ti^ (but not thofe in fee-tail) 
to the cro^n, and the king Ihdl have them for a year and a 
dayy atfid then the lord tif i!he fee flnll have them by way of 
efcheat ** ^ therefore, when a perfon is found guilty either of 
petit treafon or feIotty> ami judgment of death is awardbd, 
<yh which hi^ lUnds or real eftates are forfeited, aMd his goods 
ttid >:faattels on Convidion previoufs to the judgmfenti h(e can 
Ibake no difpofition of eithisr by wtH or deed ^ becaufe tbe 
kw hath the^ii difpofed theredf ^ yet a 'pardon will Teftore \A^ 
to his form^. eftate ^, as Tt doth & peffbn attaisted of biglk 
treafon before mentioned* 

IThere Is a difference between-convi^idn and judgment ; 
iohViAioh Is when tlie offender is found guilty by a jury^ 
oh which, or Iboh after, judgment Is awarded againft him 
by the judge, and then h^ is faid by the law to be attainted ^ 
btit before judgment is a wardtd the offender is afLed if he has 
any thing to ofFtfr Why it AxouM not be awarded againft Kim, 
^hich he fometimes has, as exceptions to the indidlmeni, and 
tliereby the proceedings againft him may happen to be fei 
adde. In many cafes where goods are forfeited there never 
IS any attainder, which happens only whe)^e judgment of 
^eath or outlawry is given ^ therefore in thofe cafes the for- 
feiture miift be upon conviction kA not aC alf''. 

LlKtVi^E there i^^this differenee between Itfi'e Ibrtcrture of 

lands ot-ttal eftate^ and theYrfrfeiture of goods and chattels. 

i^fi foHner\ii& felktidftljacfcto ffie tinte of thetaS commit- 

ted, fo as to avoid all intermediate charges ; the hner has no 

^ relation backward ; fo that thofe only which a man hutb 

^ BUek, Cora. 4 V, 3S5, 386^ ^ Black. Com. 4 V, 375. yg^j. 

^ 4 BDrn*s EccleA Law^ 56 « 
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M the time of conviAion ihall be forfeited : therefore a 
traitor or felon may bona fide kl\ any of his chattels, real or 
perfona), between the fad and conviflion 5 yet if they be col* 
luflvely, and not hnafide parted with, merely to defraud tlic 
crowii> the law (and particularly the ftatute 13 Eliz. c, 5.) 
will reach them ^. 

OisriNAWJ-jr ftandii^ jnute on arraignment, where a 
ffetfoH is ifuiiiSled for lelony pr other crimes, amounts to » 
conftffion, and will have the fame eiFed as if the priipner 
iiad been cemAed by verdiA or confeffion of his crime ^ 

As the forfeiture of lands or real eftates arifcs only upon 
attaioder^.that is, upon the judjge's awarding judgment of 
^eath or outlawry, a fulo M^fe, or perfpn who wiHuUy kills 
Jiimfelf, for&its no lands oi inheritance or freehpld, b^a^(e 
iwiKwer is attainted as afrlop ^ \ ^ad<therefore if he has mack 
any wSl of his lands, the faiae may pafs diereby jto the devl- 
iees ; yet as to his goods and chattels, and the appoi^itment 
of an executor, his will (if he hath made any) fhall be void^. 

Gavelkind lands, although theanceftor be hanged, are 
never forfeited for felony, as hath been mentioned in the 
former part of ^his work ^ 

An qutlawbd pekson is out of the king's prot;e£lio.n 
andoutpf nbe aid pf the laW) and although the outlawry hp 
omly^fordeht, his goods ^»nd. chattels are forfeited fo long s^s 
.the outlawry fidxMs ^ ; and if the adion on which jbe was 
outlawed were jK>tjuft, yet hts goods and chattels are for- 
feited, becaufe of his contempt in not appearing ; and there- 
fore he cannot make his teftament of his goods fo forfeited. 
But a man outlawed for debt, or in a perfonal adiion, may . 
in 6vne cafes Aiake executors ; for he may have debts upon 
.ciGaitrft& which are not forfeited to the king ; and thofe exe^ 
^cutors may have a writ of error to reverie the outlawry ^ 

« Black. Com. 4 V. 388« ^ Page xoc. 

f Ibid. 3«9. 1^ Black. Com. 2 V. 499* 

% Ibid. 3S6. 1 Law of Tcft. 47. 4 turn's ^cclcf. 

It 4 Burn's Ecclef. Law, 56. Law, 56, 
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Papists, till of late years, were urider divers difabilitieskt 
refped to taking lands either by purchafe, defcent, brdevife "| ; 
but now, by their complying with the ftatute i8 Geo. III. 
c. 60. and taking the oath therein prefcribed, thofe difabi- 

lities are removed. With refpefl to ah'ens,it hath already 

been fhewn that thofe are incapable of holding any real 
eft ate". 

Thus having taken notice of the perfons reftrained from 
making wills, as being under fome fpecial prohibition by law 
•or cuftom ; we come now to confider the manner of making 
the will, whereby both real and perfonal eftateis given orbc^ 
queathed, and where the will only concerns perfonal eftate. 
Who may be made executors, and of whom the teftator 
ihould beware of appointing. Who may be devifees and 
take by devife, and the manner of their taking real and per- 
fonal eftate by the will. And here we (hall firft obferve 
the rules for the conftruftion of wills, and in what manner 
cftates in fee-fimple, fee«tail, or for term of life only, may 
be created ; likewife the date of the will, and what is requi- 
fite, with refpe<a to the teftator*s figning thereof, and wit- 
neffes fubfcribing their names thereto. 

It Is a rule in the conftru£tion of wills, that the fame be 
moft favourably expounded, to purfue if poftible the will of 
the teftator, who for want of advice or learning may have 
omitted the legal and proper phrafes. And therefore many 
times the law dlfpenfes with the want of words in devifes, 
which are abfolutely requifite in all other inftrumehts; and 
hereby a fee may be conveyed without the words of inherit- 
ance, and an eftate-tail without words of procreation % a^ 
we ihall again fee hereafter. But notwtthftanding the mind 
of the teftator, if poflible, fhould be purfued,yet it muft,bc fo 
as his intent might ftand with the rules of the law and not 
be repugnant thereunto, it being a rule that the laft will of 
the teftator is to be fulfilled according to his true intention, 
but the fpirit of the law is to be prefer ved ^ ; therefore when 
the teftator endeavours to make a fettlemeh't of his eftate 
contrary to thereafon and policy ofthe lav(^, the judges wiH 
rejeilit'i; and herewith agrees what has been mentioned 
concerning the difpofal of eftates in fuch manner as the fame 

m Black. Com. 2 V. 257. »93. P Shep. Touch. 416. 

n Page 139. q GUb. on Wills, 11 • 

• Black, Com. aY. ^Sx. ^ 

may 
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may not thereby be rendered unalienable after a certain time, 

■ The intention of the teflator rauft be coUedied from the 

will itfelf, and not from any parol evidence concerning it'. 

FAyouR is alfo (hewn with refpeft to wills in that what 
the law calls executory devlfes, which is the limitation of a 
futurp intereft, not to take placte immediately on the death of 
the teftator, but at a time and under circumftances appointed 
by the will; as when a man devifes a fuuire eftate to arife 
upon a contingency, and till that contingency happens does 
not difpofe of the fee-fimple^ but leaves it to defcend to his 
heir at law ; as if one devifes land to a feme-fole or unmar- 
ried woman and her heirs upon her day of marriage : here 
is in efFeA a contingent remainder without any particular 
eftate to fupport it ; a freehold commencing infuturo^ or at 
a future time. This limitation, though void in a deed, yet 
is good in a will by way of executory devife "• On the fub- 
je<a of executory devifes much might be faid % but as it is a 
do£irine that cannot be underftood only by fuch as are well* 
yerfed in the law, unlefs fully explained, I (hall here briefly 
obferve, that an executory devife feldom or ever happens, 
when the will is made with good advice and due conflder* 
dtion J and proceed to ihew^ that, in refpeft to real eftate, 
if the teftator makes no other difpofition thereof than the 
law would have done had he been filent, the devife'will be 
rejefled ; as if I give land to my fon and his heirs, or tq 
John Syms and his heirs, and my fon or John Syms is my 
heir at law, this devife will be void, and my heir (hall take 

^ r Upon the.conftrudioM of a will, raife a title or gift j but where the titl e 

courts of law and equity are very cau« or gift is raifed, and there is a doubt as 

tious in admittiog parol evidence. It to the perfen, or other circumftaaces» 

has befil admitted to afcertain the per- then parol evidence (hall be admitted, 

fon whisre there are two of the fame And here lord Thurlow obferving in 

name, or where there has been a roif- his difcufnoo, that every evidence, al 

take in thechriftian or furname. % Atk. to' the defcription of the fubjed the tef« 

37a. Likewi/e in favour of executorSf tatrix delcribed, muft be admitted^ his 

where the next of kin claimed the an- lordfhip*s opinion was, that he could Jet 

devifcd furplus; and the ground of its in evidence of the value of the eftate, 

adpiriHibility as to executors is, that it not to controal the bequefis which the 

is adduced to rebut a prefumption raif- teftatrix had made in words themfelves 

ed' againft the legal title of the exectl- dift}n£^,nor tocontroula bequeft which 

tor (of which mention is made in a (he had madeof a fubjefi (he hadacco- 

fubfeqoent part of our work, p. 184.) rately defcribed} but bccaufe the wordi 

s P. Will. 159. Note I. 4 edit. »In whi^b die had ufed in the defcription 

the cafe of Tonnerum and Poyntx, July were, upon the whole of the context, 

IJ85, the admiilion of parol evidence uncertain. Bro* Cha. Rep, 472, 
being contended for, it was obfsrved • Qlack* Com, » V. 172. 
h^t the court would pot admit it to 

L 3 the 
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the land by defcent, as bis better title ^ for the defcent 
Arengthens his title, by taking away the entry of fucb as 
may poffibly have right to the eftate ' ; whereas, if he claims 
by devife, he is in by purchafe, as heretofore (hewn "• Sp, 
if I devife land to my wife for her life, and aft^r her death 
the fame lands in fee^fifflple to my fon, who is my heir at 
law, or If I devife it to my executors for a term of years, 
and ifter the expiration thereof to my fon in fee-fimple ; in 
neither of thefe cafes fhall he take the land by the will ; be-, 
caufe, if no fuch devife bad been made, he would have had 
the land after the death of my wife*, or. after the expiration 
of the term of year^. But, if 1 create another eftate by 
my will than would have defcended to my heir at laW, or 
wnere the quality of my eftate is altered by the devife, .there 
the difpofition of the will (hall prevail though it be made to 
the heir at l^w ; as where a man may have a fon and a daugh- 
ter, and devifcth that hisMand (hall defcend to his fon, and 
if he die without iflue of his body, that then the fame (hall 
go over to the daughter : the fon by this devife takes an 
eftate tail, though heir at law to the devifor ; becaufe here is 
an eftate tail created by the will, and the heir muft take under 
the will, or the remainder to the daughter would be void. 
So where a man may have thrfee daughters, his only ifliie, 
and devifelh his land to them and their heirs, this devife, 
though to the heirs at law, is good ; becaufe it makes them 
joint-tfcnants, in which furvivorfliip takes place, as we hav6 
lately feen ^ j whereas, had the daughters taken by defcent 
they had been co-parceners * ; and the will altering the qua- 
lity of the eftate ought to prevail '• 

Those devifes are alfo void and rejected where the wOrd^ 
of the will are fo general and uncertain that the teftator'^ 
meaning cannot be colleded from them ; therefore, where 
a man by his will devifed by thefe words, / give all to m^ 
rhother, it was held that the lands did not pafs ; for the words 
ivere too uncertain, and not fufficient to difinhetit aft heir *» 5 
it being a rule that the heir at law has a plain and uncontro- 
verted title unlefs the anceftor difinherits him, and it would 
be unreafonable to fet him afide, ilnleft the intent of the an- 
cc^or is evident from the will. 

t CiTb. on Willt) iii. Law df J Page 129. 
Ttft. 1 53. » M^flTToned p»|^ W. 

« Page 69. J9. » Gila, on >V;lh, ir^. Law cf 

» Gilb. -on WiBs, 113. Ltw of l^eft. 154. 
Teil. 133. •» Gift.cn WiWj, 1x5. 
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TlfE ^ordi in a will whcrcj)y pcrfoB$ may take an cftatf 
in fcc-firople^ fipe-t^U, pr for term of life only, are fo va- 
irious^ I ihall omit^^teringintoa diicuiSonibc;reof,azid briefly 
pbferve, tfa^ty in the conurudlioo of wi11s> which ^re to b^ 
fa favour^ly expounded as to purfue if poffible the will of 
the t^ftator, as hf s juft been mentione^^ this law many time$ 
^ifp^ifes with the want of words in devifes that are abfolute- 
iy reqififite in all other inftruments ^ wherefore ^ fee may 
be conveyed without words of inheritance, and an eft^fe tail 
•without words of procreation. The ufiial words for con- 
veying a fee-fimple, either by deed or will, are, heirs and 
^^gns fnr fosr ; but by a devifc to a man for ever, or to one 
and his aifigns for ever, or to one in fee-fimp]e, the devifee 
hath an eftate of inheritance, although the devifor hath 
omitted the legal words of inheritance S So in refpeA to aii 
eftate tail, the ufual words for creating it cither by deed or 
will, are, I give to J. S. (or whoever he may be) wd ihe hein 
tfhis h$df \ but in wills an eftate tail may be created by a 
devife to a man and his children '', or to a man and his hoi^ 
though the word of procreation, vi%. hody^ be omitted .*. 

Whe&e \t is intended a man Oiould have only an ^ftate 
for life, the nfual method, both in ^eeds 9nd wills, is, to 
convey the eftaiie i>y the words, dur'mg iU Um rfhis natural 
iifi ; and Jtheo for preferving contingent rem^inder39 to con-- 
vey or xJevifc the fame to tnjiftee$ ^ 5 fpr with i:efpe^ to dcr 
yifes, though an exprefs eftate for life is given to the ancef- 
ipr, with a limitatiQn to the he^r or h^r$ of his bpdy^ or hi^ 
ifttie, yet regularly the anceftor takes an eftat^ tail ^ ^ and if 
a devife be to one for life^ and afterwards a limitatiop, either 
immediate or mediate, to the heirs of his body, ttie devife^ 
take3 an eftate tail ^, whereby a father, if not prevented^ 
may fecure the fil|k^te to hjimfejf^ ^d deprive his childrejqk 
diereof. 

As to the date ^f die will, no teftamesit being <9f any effe^lb 
till after the de^th of the teftator, therefore if there be manir 
^eftaroents, the laft oyerthrpws alj the former, ^s we (haft 
again fee under a fijbfequent hiead^; but the republication 
pf a former revokes one qi a later date, afid eftablijh th|? 

c Black. Com. % V. lof, g i Co. Rfp. 99. 

<i Gilb. on Wills, 33. ^ Burr. Manif. 165 1# 

« Black. Com.! V. 115, i Pajc 16?. 
f A« ia No 7- Qaufc j$, Page 140. 
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ffrft again. And if there be two claufes in a will (o totallyr^ 
repugnant to each other that they cannot ftand together, 
the latter fliall be received and the former rejefted : wherein 
it differs from a deed ; for there pf two fuch repugnant 
claufes the former (hall ftand. Which is owing to the 
different natures of the two inftruments ; for the laft will and 
the firft deed is always moft available in law. Yet in both 
cafes we ihould rather attempt tp reconcile? the repugnant 
claufes^. 

In making a will where any real eftate is intended to pafs 
thereby, due attention muft be had to the ilatute 29 Car, 
II. c. 3. (commonly called the ftatute of frauds), which 
directs that all devifes of lands and teriem^nts fhall not only 
be in writing, but figned by tjie teftator, pr fome other 
perfon in his prefence aq^d by his exprefs direSion ; s^nd be 
fubfcribed in his prefence by three or four credible witnefles. 
In the conilru<Slion of this ftatute it has been adjudged that 
the teftator's name written with his own hand, at the begin- 
ning of his will, aSy ** I John Mills do make this my laft will 
** and teftaihent," is a fufHcient figning, without any name 
at the bottom ; though the other is the fafer way. It has 
alfo been determined, that though the witneffes muft all fee 
the teftator fign, or at leaft acknowledge the figning, yet 
(hey may do it at different times. But they muft all fub- 



k Black. Com. « V. 381. 5oa,-r-For 
r^onciliqg repugnant cUuf«s in wills, 
and where by the lame will the fame 
thing has been given to two difTerent 
perfon9, there has been mnch litigation, 
iind various have been the detern>ina- 
fi;on% of the courts concerntng it. Co. 
Lict. iia. Note t. 13 edit. Yet the 
(ule mentioned p. 148, has always been 
adhered to, and, if poilit)le, the will of 
the teflator purfuedj as in very late 
•cafes, whera two legacies were given to 
one perfon by the fame will ; at where 
two, each of loool. Old South Sea An- 
nuities, were jgiven ^mfiiciter, plainly 
or fimp^y, to the fame perfon by the 
fame inOrument, it was prefumed the 
reilator intended the legatee ihould have 
hut one, and decreed ac^rdingly. 
Brown's Cha. Hep* 30. But where a 
legacy of 500I. was giv^n by the wHl, 
and another of 500I. by a codicil added 



thereto, it being inferred that the tef* 
tator intended the legatee to have both, 
the fame was fo determined by the court 
of chancery. . Brown*s Cha. Rep. 389^ 
And from thefe, and other determina- 
tions of the coHrt, it is obfervedy that 
where two legacies of quantity are given 
Jimplidter to the fame perfon by (he fame 
inflrument» the prefumptioo ihail be 
againft their being intended as cumula- 
tive j oiherwife, where given by dif- 
ferent inilruments. Yet where both 
legacies are given f r the fume csufethtj 
fhal) not be cumulative* whether in <he 
fame or different inftruments : other- 
wife whe^e one is given generally and 
the otherfor an exprefs caufe. And that 
very flight circumftances have been 
considered as fufficient to ihew the tef- 
tator's intention either one way or the 
other. I P. ^yiil. 42^. Nute 1. 4 e^itr 

fcrib^ 
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fcribe their names as witnefles in his prefence^ left by any 
poffibjlity they Ihould miftake the inftrument^ It has likc- 
wtfe been determined, that a will is good though none of (he 
witnefles faw the teftator -aituaHj fign it^ if he awns it 
before them to be his hand-writing ; and it is obfervable 
that the ftatute of frauds does not fay the teftator (hall fign 
his will in the prefence of three witncffes, but requires thefc' 
three things ; firft^ that the will (hould be in writing ; 
fecondly, that it ihould be figned by the teftator ; and thirdly, 
that it (hould be fubfcribed by three witnefles, in the pre- 
fence of the teftator "*. But it is not neceflary that the wrt- 
neffes (hould be acquainted with the content? of the will *- 
And, although the ftatute requires that the witnefles to the 
will (hall fubfcribe their names in thcteftator's prefence (to 
prevent obtruding another will in the place of the true one), 
yet it is fufficient if the xtSi^x.ox might fee, it riot being abfo- 
lutely requifite that \iz Jhould 2&\x^Vf fee them figning ; for, 
at that rate, if a man ftould but turn his back, or look oft*, 
it might make the will void. And where the teftator defired 
the witnefles to go into another room feven yards diftant to 
atteft his will, in which there was a window broken through, 
whereby he might fee them, it was adjudged by the court 
to be a witnefling in his prefence ^ So, where a will was 
attefted by witneflTes in an attorney's oflice, when the tefta- 
trix was in her carriage, where (he might fee them through 
the windows thereof and of the attorney's office, it was adv 
judged to be well attefted p. 

The witnefles (hould be entirely difinterefted perfons, and 
fuch as can receive no benefit of advantage by the will, and 
if there is any freehold eftate devifed thereby, there muft, as 
has been (hewn, be three of them ; but, if the will concerns 
pnly perfpnal eftate, two witneflTes will be fufficiertt, con- 
cerning which fomewhat more will prefehtlybe mentioned. 
A witnefs either to the execution of a will or codicil ihould 
have no legacy given him thereby, neither (hould he bea 
creditor of the teftator, efpecially where, as is often the cafe, 
the land devifed by the will is made fubje(^ to the payment 
of debts. For by the ftatute 25 Geo. II. c. 6. all legacies 
given to witnejfcs are declared void. And in a cafe before 

1 Black. Com, 2 Y. 377. Abr. 509. 4 Bgrn's Ecclef. Law, 173. 

m Cafe of Stonehoufe and Evelyn, o % Salk. 688. 

3 P. Will. 254. P Cafe of Caffon and Dade, H. 1781. 

A Cafe of Ellit and Smith, 5 Bac, Brown's Cba. Rep. 99, 

the 
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the court of King's Bench, in Mich. Term, 31 Qeo, 11, 
where all the fuhlcribing witnefles wens creditor^ of tb«> 
teftator at the titnfs of execnting his will^ it wa$ urged that 
their being creditors of the teftator invalidated th^ir tefti*. 
mony, and that notwithftanding their debts wfsre p^jd thmi| 
before the time of trial ; although the court in this caiie de<* 
termined that a benefit given to a fubfcribing witpefs fhould 
not annul bis atte|lation, if, at or after the teftatpr'f death, 
the witnefs be difinterefted ^« However, it is fafeft to have 
perfons for witnefles who are quite difinterefted % as here wir 
fee legatees thereby lofe their legacies : and as to creditors, 
though their teftimony will be admitted on a tria), yet their 
credit will be then left (like that of all other witne/I^s} to be 
confidered on a view of all circumftances by thQ court an4 
jury. 

Wh£R£ the will concerns only perfon?! eftalir, if die 
fame be written in the teftator's own hand, though it lia$ 
neither his name nor his feal to it, nor witnefles prefent «t 
its publication, it is good ; provided fnfficient proof c%xk bf 
bad that it is the teftator^s hand-writing. iVnd if written 
in another man's hand, and never flgned by the teftator, 
yet, if proved to be according to his inftri|£tions, and ap-;i 
proved by him, it hath bepn held good for theperfonal eftate. 
B^ it is the fafer and more prudent way, and leaves left, 
in the breaft of the ecclefiaftical judge, if it be figned or 
£:aled by the teftator, and publifl^ed in the prefence of wit« 
fieffes \ —When the witneffes are omitted, the ordinary, be- 
fore he grants probate, will require the teftator's hand- writ- 
ing to be proved^ or, if another perfon wrote his will, 
that the writing or will produced is fais will \ whereby not 
only five or fix and twenty ibillings extraordinary expence 
Will be occafioned even when perfonal appUcatioo is made, 
but perhaps a deal of trouble to the ej^ecutpr in procuring 
fiifficient proof. 

Wii£at£ the will only concerns copyhold lands, the fame 
having been furrendered to the ufe of the will, alchoiftgh the 
will be not attefted by any witneiles, it &a}l dired the ufes 
of tbe Airrender ; for the ftatute of frauds, which requires 
die teftator's figning in the prefence of three witneites, is 
confined xxiy to fuch efl:ates as^pafe by the ftatute of wittls of 
the 34 & 35 Hen. VIIL which doth not extend to copy- 
holds, whereon we have treated more fully towards the 
former part of the preceding chapter. 

P 4 Burr« Ref. 430, % •Olaci:. Cpaj. %< V. 50X1, 
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With rcfjpeA to perfons who may be made executon, all 
perfoRs are capable of being executors that are capable of 
making wills, and many others betides ; as feme^covertv 
iand infants, nay, even infants unborn, or in ventre fa mere^ 
that is, in the mother's womb, may be made executors. But 
no infant can a£b as fuch ti)I the age of feventeen years; tiU 
which time adminiftration muft be granted to fome other, 
durante minora atate^ or during the minority ^ Yet, if 
there be two executors, one wherfgf is under age, be of fid} 
^ge may folely prove the will % 

AtTHouGH there are very few perfons but maybe made 
lexecutors, yet it behoves the teftator to beware of whom he 
appoints executor ; for, if a creditor conftitutes his debtor 
his executor, it is a releafe or difcharge of the debt, whether 
the executor a£is or no ; provided there be aflets fu£$eien€to 
pay the teftator's debts : for, though this difcharge of t\m 
debt (ball take place of all legacies, yet it will ikh be aU 
lowed againft the teftator's creditors ^ If there be feveral 
joint debtors, and the creditor makes one of them executor^ 
the debt is extin£l in law" ; and if the hulband of a woman 
that is made executor be indebted to the teftator, this mik« 
ing of the wife executor is a releafe in law ^* Formerly it 
was a fettled notion, that where there was no refiduary 
legatee appointed by the will, the furplus or ufiiuum de* 
volved to the executor's own ufe, by virtue of the executor- 
fliip. But now there is this reftriflfon, that, although 
where the executor has no legacy at all, the refiduum (haUiA 
general be hjs own, yet wherever there isaftifficiency on the 
^ce of a will (by means of a competent fegacy or others 

<* Black. Com. 2 V. 503. principle upon which it proceedfl, and 

^ iXev. iSi. mentioned again here- the comt bis been amrions to coHeft 

^tcr,>age 193. from tfoe «i>fl cke^mlbACti to n^vt 

t Bktdc. CiHn. £ V« 5tft, the ^rclompiioo {and where the pay* 

n Went, Ofii. Exec. 31^31. meoc of debti hath been particuiarlf 

'^' Ihid, «e7. As atteotioa fliovld nientionedtathe wiH,the preAitnptioa 

he bad with refpo^kto makiag a HektM' «f the Ceftitcr*i Soteotioii, ithat the ;k« 

azectitor, io it /hould be in be^iKftth* gacy ^ivco (hoald he ia f»tis£i£lioa of 

ing «o a creditor, it being an el^abiiihed the debt, hath been taken away, and the 

riiSe, that a legacy given by a debtor to creditor decraed both debt and legaiey* 

his creditor which it equai or gtca«er t P. WiU*4To. 3 Atk«65. So wh<re 

than the debt, flia]l be prefumed to be the legacy bath not been equally bene- 

intended in CatisfaAion of tJiedebt^ yet ficial with the debt in fome particular 

this ru'e, although acknowledged to be (although it may \itffi been more foin 

fully eftabliihed» bei{\g thought a Rri6k another) as in time of paymenf, or in 

rule, in feme late cafes a diifatisfa^Hon point of certainty. I r« Will. 410* 

^5 been espieiTed with re^cA to tht Note i. 4%dit« 
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wife) to imply that the teftator intended his executor 
fliouM not have the refidue, the undevifcd furplus of the' 
cftate (hall go to the next of kin 5 the executor then ftanding 
upon exaftly the fame footing as an adminiftrator, who by 
theftatute 22 & I3 Car. 11. c. 10. muft make diftribution 
thereof to the inteftate's next of kin ^ ; and for making this 
diftribution it may be obferved that an executor is compella- 
ble thereto by the court of chancery ^ ; where, of late it has 
been determined, that, if there be no kindred, the executor 
ihall ftand truftee for the crown, to whom the undevifcd furf 
plus ihall go% as in the cafe of a perfon dying wholly in- 
teftate, mentioned in the former part of this worlc^. — Much 
litigation having been with refpeft to executors claiming the 
undevifed furplus, further mention will be made thereof, un* 
der a fubfequent head ^« 

There are very few perfons but may be devifees, or Ic* 
gatees, and take either real or perfonal eftate by devife; 
the latter of which, on the teftator's death, vefts in the 
executor, and cannot be taken without his confent% he 
being the perfon to anfwer the teftator's creditors ; but with 
the former an executor, as fuch, has no more concern 
than an adminiftrator heretofore mentioned ^ ; for, on the 
teftator's death, the real eftate immediately vefts in the de* 
vifee, or perfon to whom it is devifcd* ; whereby formerly 
great ihconveniencies arofe, as creditors by bond and other 
ipecialti^s were defrauded of their fecurities, not having a. 
remedy againft the devifeeof their debtor ; to obviate which 
the ftatute 3 W. & M, c. 14, was made, and thereby the 
devife, as againft fuch creditors, is deemed void, and they 
are enabled to maintain their a£lions jointly againft both the 
heir and devifee, as has been fhewn K 

. A MARRIED woman, or, as th? lav^ terms her, a femc- 
eovert, although ihe cannot be a grantee to her hufl^and, as 
a man cannot grant any thing by deed to his wife, or enter 
into covenant with her j for th^t would be to fuppofe her 
feparate exiftence ; but a woman may be attorney for her 
huft)and, as that implies no feparation ; and an hufband may 
bequeath any thing to his wife by v^ill } 'for that cannot 
take efFe£l till the coverture is determined by death «, 

X Black. Com. 2 V. 514. ? Black. Com. X V. 5x2. 

y Page 63. d Page 86. 

* Cafe of Middleton and Sptcer, H, ^ Co. Litt. iii« 

1782. Brown*8 Cha, Rep, 29X. ^ P?ge93- 

« Page 84. ■ t Black.- Com. x V. 441. 

^ See page 183. 

An 



iy Will and Testambnt* ^ * t^j 

• Ah infant in ventre fa mere^ or in the inother*s womb., 13 
fupppfed in law to be born for many purpofes. It is capabli? 

.of having ,a legacy, or a furrender of a copyhold cftate madp 
to it. It may have a guardian afiigned to it, and it is 
enabled to have an edate limited to its ufe, and to jtak^ 
afterwards by fuch limitation as if it were then aftually born; 
and if a devife is to children and grandchildren living at th^ 
time of the teftator's death, a child in the mother's womb 
might in fuch cafe be fo far regarded as to be. looked upon 

.as living**, and will have the fame fhareas any child born 
before the teftator's death. But this muft be underftood 

.with refpeft to legitimate children, and not of bafiardSj, 

^heretofore defcribed*; for a devife to thofe in the mother's 
-womb, or before born, is void ^. Yet, if a baftard is born at 
the time of making the will, whereby either real or perfonal 
eftate is given to him, he is capable of talcing the fame ; but 
it is fafe to defcribe a baftard, in the will,' as the natural fon 
or daughter of A, B. [his mother], efpecially if he be ^ 

tender infant, that has not got a name by reputation. 

Aliens, we have feen, are not capable of holding lands ' ; 
and, with refpedl to fome perfons incapable of taking a 
legacy, mention will be made under a fubfequent head ™. 

Having thus confidered thofe propofitions, wc fhall 
npw proceed to confider the manner of bequeathing to mar- 
ried women and infants, and of appointing guardians : con* 

•ditions not to trouble executors, and for preventing indifcreet 

.marriages. 

When any eftate or ^efts is intended for a married 
woman, it is generally devifed or bequeathed to fome perfon 
in truft for her, or to be for her fole and feparate ufe, witji 
dire^ions that her receipt alone fliall be a fufficient difcharge 

-for the fame ; as thereby to prevent what is given being 
fubjed to the hun)and's control. If any real eftate is 
devifed to her in fee-fimple, and without any reftriftion, 
it imrpediately vefts in her on the teftator's death, and will 
have the fame efFed as to the hufl)and's curtefy and being 
conveyed by virtue of a fine, as heretofore fliewn ". But 

Jf any legacy or perfonal eftate is given to a married woman 



fc 4 Burn's Ecdef. Law, 146, > Page 139. 
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aWblutely without any reftri^ion, it will be as if the hmt 
were given to the huftiand, as we (hall fee undei; a fubfe* 
^uent head ^. And when any real cftate is intendbd for an 
infant, it is ufual to devifc it to fome pcrfon or perfons irt 
truft for him till he attain twenty-one years of age, with 
dire(Elions to the tnrftees how to manage the fame in the in- 
tei-im. So with rcfped to any legacy or perfonal eftate that 
may be bequeathed to an infant ; for the law will not truit: 
an infant with any real eftate}* and as to legacies or perfonal 
eftate, where theteftator has not taken neceflary care to pre- 
ferve it for an infant, the courts wherein legacies are to be 
fued for, when applied to, are not negligent in taking the ut- 
moft care for the benefit of infants p ; th^ expcnce of wfcfch 
application may be faved by due care being taken m making 
the will. Troftees named in the will may atfo be appointed 
guardians by any father, who, we have fccn, hath jjowet 
to difpofe of the ouftody of his children^ ; and the fame, or 
fu^h others as the teftator fhall choofe, may be made 
executors. In default of the father's appointing a guardian, 
infants at fourteen years of age, whether male or female, 
may choofe their own guardian ; and for the perfonal eftate, 
the ordinary ufually affigns him, but for the real eftate, it 
is the province of the lord chancellor to af£gn a guardian. 
The power and reciprocal duty of guardian and infant, who 
is termed in law the ward, during the continuance of the 
guardianfliip, are the fame as that of, father and child 5 and 
"the infant tannot be fucd,' but under the protedlion and 
joining the name of his guardian,^ he being to defend him 
againft all attacks, as wejl by, law as otherwife ; and when 
"^the infant comes of age, muft give him an account of all 
that he hath- trknfafted on his behalf, and anfwer for all 
loflcs occafioned by his wilful delay or negligence. But an 
infant is allowed toitie eithef by his guardian or proehein 
omy^ that is, his next friend, who may be any perlbn that 
will undertake his caufe ' ; aiid if frequently happens that 
an infant inftitutes a fuit in equity againft a fratrfalent 
guardian, who, if. he hath abufed his truft, the court will 
check -and punifli, and fometimes proceed to the removal of 
him, and appoint another in his ftead. — To prevent dif- 
agreeable contefts with young gentlemen, it has beconre 
a praftice with many guardians, of large eftates efpecially, 

« Page 213. «1 Page 102. 
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±0 itficmnity tfaefefett^ by applying to the court of chan- 
ct^ty, ailing under its diredion, and accounting annaally 
Wofe iht ofictt-s of that court *• 

As to conditions not to trouble ex^cuto^s^ iF a legacy is 
jfiven on condition not to difpute the will, and the legatee 
tomme'nces a fuit whereby he difput^s the validity oF the 
will, this is no forfeiture of the legacy, if there was jufti*. 
liable caufe of contefting it '. And even though there ii 
Jib probable caufe, yet w^iere a legatee, or other peffon in- 
berefted, bath a right to fet the will proved in folemn forni V 
his makk^ ufe of the right cannot, as it feems, be deemed 
a diftBrbance.-^Thfc teftator give^ to B a legacy, on ^iaik 
lof forfeiture of it,i)n.caie he ihould give his wif^if^boa 
he made eieecutrix, any trouble in Tctation to Ms >eiboe^ 
B brings his ^rH againft the wife, for vhich therb waft 
Yery little colour, and atnongft other things ifcmands hiB 
kgacy* The chancellor was of opinion that the foit was 
very firivdous, but wbuld not declare the kgaey jbrfei ted ^« 
But in a cafe where a perfon by his H^ili gtave a iegacy «o 
his damghter, provided that if fhe or her ^faailiand refufed tb 
give rekafe, or ihould pat the executor to amy trouble, the 
fame fhould go over to her fifler's ichiidren. The ^Isoighier 
ftnd her hufband, being wiidiln the city of London, fue for 
her orphanage part. It was decreed tfa«it the legacy was 
forfeited ; for however it might have been eonftnied tote 
©nly *> fiir&remy yet being devifcd o9ct^ -and by that measo 
a right to this le^ey being vefted in d ^hiitd perfon, a cooit 
of equky coald not diveftltdr call i« bade agaiR^ 

G'j^N^RALLV, by the cccfefiafticar la^, all conditions 
againft tht liberty 8f marriage are uhlawful, as being a 
reftrairit on the natural liberty of fnankind, and lah hin- 
derance to the .propagation of the fpecies ; and if the con- 
dition be, thA th"0 legatee mafry according to the appoint- 
ment, arbitratti^rit, or confent of fome Ofh'er perfon, tt h 
rejected as unlawful^. But if the conditions are only 

s %hdc. Cohi. I V. 463. < Cafe of Cletver and tpdtlwi, 

t 3 New. Abr. 479. t P. WHl. 258. 

a the manner thereof, fee page Z87. T GodoIpMo*! Orj^blA^ttegacy, 45. 
V Cha. Ca. Kiog, I. 
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fuch as whereby marriage is not abfolutely ,{^hibited, hvi 
only in part reltrained^ as in fefpeft of time, place^^ ©r j)er-. 
fon, then fuch conditions are not abfolutely rejefted ^y a$ for 
inftance, where the condition is not to marry before the age 
of twenty-one years : but if it is continued to an unreafon- 
able length of time, it is otherwife. So if the condition be 
liot to marry a particular perfon, or a widow, dr otto of any, 
particular place, it is to be performed "• 

In the temporal courts, the diftinSion feems generally ^o 
have been where the legacy is devifed over to anbther, and 
.where it is not devifed over. In the former cafe it hath been 
JieM that the reftraint (hall be good, fo as the legacy ihall 
jDOt be due, unlefs the condition be performed ; but in the 
fatter cafe^ where there is no devife over, it hath been held 
that the provifo or condition is only in terrorem^ to make the 
.perfon careful, but not to defeat the legacy •*. Yet here 
.there is a diftinjflion between its being charged on real eftate 
amf where it is not ; as ii sl legacy be given to a woman 
.upon this condition, that fhe marry with the confent of a 
ithird peribn, who, as it may be a parent, guardian, truftee, 
:or executor, and the legacy be to be raifed out of a real eftate ; 
in this cafe, if ihe marry without fuch confent, although 
there is no devife over, (he (hall not have it ^. But if it is 
a mere perfonal legacy, payable out of the perfonal eftate^ 
and there be np devife over, in cafe (he marry without fuch 
confent, (he will be entitled to it, unlefs there be a devife 
over; and then it (hall go to whom it is fo devifed, and (he 
will lofe it ''• The reafon of this diftindion is, becaufe the 
temporal courts^ where the legacy is merely perfonal, and 
only a charge on the perfonal eftate, follow the rule of the 
ecclefiailical courts, which hath jurifdidion as to the per- 
'fonalty j but where it is charged on real eftate, of which the 
ecclefiaftical court hath no jurifdidion, they follow the rule 
of the common law courts ; which is flmilar to what we 
ihall again fee hereafter under a fubfequent head ^. 

s Godolphin, O. JU 45. * ' Cafe of Reyniih and ^f at tin, 

« IkuL 3 Atk. 330. Br». Cha. Rep. ^o^ 
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TThus having proceeded, we come now to the two laft 
.l>ropofitions under the head of making the will, viz. the 
gift in cafe of death, and the nuncupative or verbal will. 

A GIFT IN CASE o^ DEATH, which is Called donatla^ 
tatifa mortis^ is, when a perfon in his laft ficknefs, appre- 
hending his diflblution near, delivers, or caufes to be de- 
livered, the pofleffion of any perfonal goods to another, to 
be his in cafe the giver die ; but if he lives he is to have 
them again, as being only given in contemplation of death ^; 
and this, notwithftanding there may be a will fubfifting, the 
teftator may do, for he might in his lifetime, after making 
his will, give away any part of his eftate, eithfer abfolutely 
or conditionally : and fuch gift as given in contemplatioa 
of death, if the donor dies, needs not the aflcnt of his exe- 
cutor : yet it fliall not prevail againft creditors ^ ; for being 
given in cafe of the donor's death, and in nature of a 
legacy, it would be fraudulent as againft creditors **. Un- 
der perfonal goods before mentioned, may be included not 
only money, plate, and jewels, but alfo bonds and bills 
drawn by the deceafed upon his banker, the gift whereof 
after the donor's death hath been held fufficient for receiving 
the money due thereon *. 

; A NUNCUPATIVE OR VERBAL WILL, IS, where the tefta- 
tor, without any writing, doth declare his will before a 
iuiScient number of witnefles, and this can extend only to 
perfonal eftate ; for no real eftate can pafs by the will, unlefs 
it is written and attefted in fuch manner as has lately been 
{hewn. Thofe verbal wills were formerly more in ufe than 
at prefent, when the art of writing is become more uniyer- 
fal; and as they are liable to great impofitions, and may 
occafion many perjuries, the ftatute 29 Car. II. c. 3. en- 
acts, I. That no written will fliall be revoked or altered by 
a fubfequent nuncupative one, except the fame be in the 
lifetime of the teftator reduced to writing, and read over to 
l^im and approved ; and unlefs the fame be proved to have 
been fo done by the oath of three witnefles at the leaft, who 

f Black, Com. 2 V. 514. i La^ of^Teft. tSS. 4 Bura'i EccUf. 
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by the ftatute of 4 & 5 Ann. c. 16* m'uft be fuch as are 
-admiffible upon trials at common law. 2. That no nuncu* - 
pattVo will fhall in jtny Wife be good, where the eftate be- 
queathed exceeds 30I ; unlefs proved by three fuch witnefles 
prefent at the making thereof i and unlefs they or fome of 
;them were fpecially required to bear witnefs thereto by the 
teftator htmfelf; and unlefs it was made in his laft fick- 
nefs, in his own habitation or dwelling-houfe, or.where he 
had been previoufly reTident ten days at the leaft ; ex^cept he 
be furprifed with ficknefs on a journey, or from home, 
and dies without returning to his dwelling. 3. That na 
SMincupative will.iball be proved by the witneiles after fix 
months from the making, unlefs it were put in writing 
within fix days ; nor (hall it be proved till fourteen days 
after the death of the teftator, nor till procefs hath firft 
ifiued to call in the widow or next of kin to conteft it if 
they think proper. 

Hence we may perceive, that this will extends only to 
perfonal eftate : That the teftamentary words by which it 
is to be made muft be (poken with an iritent to bequeath, 
not any loofe idle words in the fick perfon'^s illnefs ; for he , 
muft require the by-ftanders to bear witnefs of fuch his in* 
tention : That it muft be made at home, or among his fa* 
mily or friends, unlefs by unavoidable accident, to prevent 
impofitions froni ftrangers ; and it muft be in his lafi fick- 
nefs, for if he recovers he may alter his difpofition, and 
has time to make a written will: That it muft not be 
proved after fix months from the making, tmlefs it were put 
in writing within fix days from that time; nor yet too 
haftily, as not until fourteen diys after the teftatbr's fleath, 
nor till legal notice bath been given to his widow or next tf ' 
kin. 

The legiffature having thus provided againft any frauds 
in fetting up nuncupative wiUs, by fuch a numerous train of 
requifites, that the thing itfelf is fallen into difufe, and 
hardly ever heard of, but in the only inftance where fkvouf 
ought to be fbewn to it, when the teftator is furprifed by 
fudden and violent ficknefs K 

k Black. Com. % V, 501; ^ 
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CHAP. III. 

Of revoking the Wilh 

THAT a man may alter 01; make void his will at pica- 
Aire, and although he may have made his laft will 
and teftament irrevocable in the flrongeft words, he is at 
liberty to revoke it*, moft people feem apprifed of^ b.ut 
how ^ will may be revoked by ads in law and alteration of 
circumftances, very few perfons have any juft conception; 
and as many, after having made their wilt, have made al- 
.t^rations in their eftate, and died without altering or repub- 
liihing their will, and thereby left their eftates and egedis 
ppen to difpute and litigation; I (hall here, after taking 
notice of the ftatute 29 Car. IL point out various ads that 
may be done by a teftator, fo as to occafion either a total 
or partial revocation of his will ; and then make fome ob- 
fervations on the means whereby the revocation might be 
redifjed, and on the nature and effed of a codicil, and the 
republication of a will \ and conclude the head with fhtw* 
ing, j;iQW9 in various cafed, a perfon may die both teftate and 
inteftate^ and thereby part of his eftate be difpofed of by him* 
fclf, and the other part by the Igw^ 

By ftatute 29 Car. II. c. 3. it is enaded that 
no devife in writing of lands, tenements, or heredi- 
taments, or any claufe thereof, ftiall be revocable, other* 
wife than by fome other will or codicil in writing^ or 
pther writing declaring the fame, or by burning, cancel- 
ling, tearing, or obliterating the fame by the teftator 
himfelf, or in his prefence, and by his diredions and 
confent; but aH devifes and bequefts of lands and tene- 

a % Co. Rep. 8x. It is an efVabliih- by making another to-morrow. Bat if 

ed. rule» that a mao*s laft will overthrows the laft will (houM be defe£ti?e it ma/ 

ail the fornaer, fo that he may make not pretail for overthrowing the former, 

his will to-day, and totally revoke it concantof whicb, fee p. j68. 
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' ments (hall remain and continue in force until the. fame' 
be burnt, cancelled, torn, or obliterated by the teftator or 
by his dlredions in manner aforefaid, or unlefs the fame be 
altered by fome other wiU or codicil in writing, or other 
writing of the dcvifor figned in the prefence of three or 
four witnefles declaring the fame. And that no will 
in writing, concerning any goods, chattels,^ or perfonal 
eflate, (hall be repealed, nor (hall any claufe, de^ife, or 

, bequeft therein be altered or changed by any words 
or will by word of mouth only ;. except the fame be in Ac 
hTetime of the teftator committed to writing, and after the 
writing thereof read to the teftator and allowed by him, and 
proved to be fo done,, by three witneiTes at the leafl. 

But this ftatute has not taken away revocations of laft 
lyills by a6ls in law; as if the teftator (bould afterwards 
make a feoffment or conveyance contrary to the wHl, 6r 
any other a(5l inconfiftent with it, but Aich revocations re* 
main as they were before the making this ftatute ^ ; and* an 
alteration of circumftances may be a revocation of a will of 
perfonal as well as real eftate, notwithftanding this ftatute, 
which does not extend to implied revocations "^ ; as it hath 
been held, that, without an exprefs revocation, if a man 
who hath made his will afterwards marries and has a child, 
' this is a prefumptive or implied revocation of his former will 

which he made in a ftatc of celibacy «• With refpeft to 

real eftate : By lord chancellor Hardwicke : The general 
principle is, that, at the time of the devife, the deviformuft 
have a difpofing capacity, and an eftate wt the land devifed; 
and the eftate muft remain in the fame plight and condition 
until his death \ for the leaft alteration by any a«£l of his 
makes it a different eftate, and (hews a different intention, 
and therefore is an adual revocation. Thus, if one feifed 
in fee devifes, then enfeoffs, or conveys it to another to the 
life of himfelf in fee ; though it is the old ufe that remains, 
jet it is a revocation, notwithftanding it is his own feoflF- 

c Cartb. 81. e Gilb. on WiHf, 99. Black, Com; 

' <t I £^» Caf, Abr,4i3« % V, 501. 

ment 
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ment or deed. So of a bargain and fale ^ without inrolment* 
So if a man think himfelf tenant in fee, devifes, and then, 
apprehending himfelf to be only tenant in tail, fufFers a 
recovery with intent to confirm his will, it is a revocation. 
As to mortgages, they are exceptions out of the rule : at law 
a mortgage for year?^ and in equity a mortgage in fee, are 
revocations pro tanto^ or for fo much only; and the 
reafon is, that a mortgage is only a fecurity, and thougJi it 
be a conveyance of a real eftate, yet in this court it is a 
chattel intereft only, and goes to the executor, and it gives 
no dower 8.— Mortgages for terms of years on the death 
of the mortgagee, the term and the right in equity to re- 
ceive the mortgage, debt, veil in the fame perfon, v/z. the 
executor or adminiftrator. But, in cafes of mortgages in 
fee, the eftate on the death of the mortgagee goes to the 
heir or devifee, and the money is payable to his executor or 
adminiftrator^, and muft be paid by the heir, Jf he has the 
eftate, as hath been ibewn ^ — If lands arc devifed to one in 
fee, and afterwards mortgaged to the fame devifee, it is a 
revocation in toto^ or in the whole, being inconfiftent with 
the^devife; though if the land be mortgaged to a ftraiiger, 
it is otherwife ^ ; for it hath been admitted to be a fettled 
rule in chancery^ that where a teftator devifes his hnds m 
fee to one, and after mortgages it in fee to another, and then 
dies before the principal and intereft is paid, this is not a 
total rruof:ation of the will, but quoad the mortgage only, or" 
as far as the mortgage, and the devifee (bail have the equity 
of redemption*. 

If a man devifes land, and then makes a feoffment or 
conveyance of it, and afterwards repurchafes it, yet the will 
ftands revoked by the feoffment, and the repurchafe is no 
declaration of the teftator^s mind to fet it on foot again ".— 
Although a covenant or articles do not at law revoke a will, 
yet, if entered into for a valuable confideration, amounting 
inequity to a conveyance, they muft confequently be -an 

f A bargain and fsle it a conveyance rot riorum of the county, at direded bj 

made by deed, whereby real eftate nnay fta'ute 27 Hen. Vlli. c. 6* 

be conveyed as well ai by deed of feoflF- Z 5 New Abr. 527> 

menr, or leafe and releafe, mentioned h Co. Lite. 205* Note i* 13 edit, 

f • 1 16. Yet real eftate will not pafs 1 Page 49. 

by bargain and fale, unlefs the deed be ^ Prec. in Cba..5i5. 

an indfntore, and the fam^ be iis|o11ed '^ i Salk. 136. 2 53* 

within fix months in one of the courts m Gilb. on Wills, loi* 
of WcftqiuiiAer hall, or with the cujhs 

M ^ oquitable 
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equitable revocation of a will or any writing in nature there- 
of V-J—If a hian <tevife» hnd tb J. Si atid kft^rwards bar-^ 
gams and fells it to -anofber, though thJs be not inrblled 
wilihin fix months,^ according to the ftatute, tonfeqtfentl;^ ' 
nothing can pafs to the bargainee, yet this is a rev6tdtfcri or ' 
the will; becaufehcre is a folemn aS done, which plaiiify 
Ihews the intention of the teftator to countferfaiind th6 

If a man feifed in fee devifes to A. B. in fee, or for life, 
and afterwards makes a leafe to' C. D. for yedrs, this' even 
at law ihrfl not be a revocation, but during; the*yeari' ^ foi: * 
the tcftatof*s intent does not appear further than du'rfrig the 
terih of -years p :• and, where an hulband'Vas pbBeffed df i'^ 
term for forty years, dcvifed it to hrrf w?fe,'-kfid'^afiervirirds 
leafed the fame landfo another for twenty yeirs, and' die'd jf* 
it was held that this leafe wis no revocation of the whoW , 
cftafte^ but bhly during thef twenty yeats, anfl thiat t1i6 iWftf'.; 
flbould havfe the refidue by the devife ^z Soi if ^ m^ri ftited of'* 
lands devifes theTamd in fee, or for lifc,»and ^fterward^'niakfes ' 
a le^ thereof to another for years, it fhkM hbt be a fyv6cati6ri ' 
but during the years: though, in cafe a pe/Ohi. 'h^s'dev1fii4 
land« to one land his heirs, and afterwards leifes the "Tame to 
him- for a certain term, totbmiilehrt aftier thfe deVifor*^ dfeath^ ' 
this* is^ a revocation of the whole cftateV" ' i^ , : .:. 

Where a man was feifed of a leafe for three lives, which 
he devifed, and afterwards furrendered the old fea'fe and took ' 
a new one to himfelf and his heirs for three Irve^i it was 
decreed by lord chancellor King, that this renewal of the.^ 
leafe was a revocation hf the will, a% to'this particufei-^; So, ' 
where a teftator devifed by4iis will aleafehdld eftatfc,' \irhich 
he held \xnAtT Afagdakn College^ and after'the 'toaking af hik ' 
will, before his death renews his leafe*, by fuVftridfetihg the'' 
old one and taking a new leafe j ft was ddterihined by the 
lord chancellor that this was a revocation dfthe devife^. - 
And thus it hath lately been determiriexl Vvher^ a leafebold 
eftate was fpecifically given and furrendered by the teftator 
after having made his will "• ' * ' " 

' n 2 P. Will. 624, « 3 p. Will. 166. 170. 

«» Glib, on Willi, loi. t a Atlc. 593* 5New Abr. 527, 

P I RolPs Abr. 6i6» « Cafe of Hooeand Medcra/t, 1783.0 

H Ihid. Browa^i Clji* Kcp, %^u ^ 
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«"i ' . » ' ' ' 

Ik cafe a fortune be givei^ to a duld by the father, fub«« 
lequent to. the making of his wi\U wherein he had bequeathed ^ 
her a portion, this &all be taken as a revocation of the 
legacy and will for fo much * ; as. where a man by his will 
gave his four daughters 600U a-piece, and afterwards married 
his'e^deft daughter.to the. plaintiiF, and gave her 7001. por« 
tio|i« After that he noakes a codicil, and gives lool. a*' 
piece to his unmarrjed daughters, and thereby ratijles and 
confirms his will,* and dies. The plaintiff preferred his bill 
for the legacy of 600K given to his wife by the will. It 
was held by the mafter of the .rolls, that the portion givea 
by the teftator in his lifetime ihould be intended in (atisfac«» 
tion of the legacy. And it was agreed to be the cpnftant 
rule of the court of chancery, that where a legacy was 
given to a child, who afterwards, upon marriage, or otheri» . 
ivife, hath the like or greater fum, it Ihould be iBtended-*^ 
in iatisfadion of the legacy, unlefs the.tefiator fliould declare .. 
his intent otherwife \ and it was faid the words of ratifying 
zni confirming do not alter the cafe^ though they amount to a . 
new publication, being only words of form, and declaring 
notliing of the teftator's intent in this matter ^» 

Thus having fhewn how a will, after being made, may 
be revoked in whole or in part, we come now to make 
fome obfervation on what might be dpne for re6HfyIng the 
revocation ; and as under fome circiltii fiances this might be . 
effeSuated by a codicil, and in fome cafes by republifliing 
the will, we ihall now advert to and treat on thofe parti- 
culars. 

A CODICIL is a fchedule or fupplemeht to a wilt, or an 
addition made by the teftator annexed to and to be taken as 
part of a tefiament ; being for its explaiiation or alteration, 
or to make fome addition to, or fubtradion from the former 
difpofitions of the teftator*. An executor cannot regularly 
be appointed by a codicil, yet may be fubftituted, according 
to the will of the teftator *. A man may make divers codi- 
cils, and the firft i% of equal force with the laft, if not 
contradiiftory to each other ; and herein they difer entirely 
in their nature from wills, for no man can die with two 

X Prec. In Cha. 183. P'S^ 15s. A leg«cy adeemed by the 

y Cafe of Jrod and Hurft^ % Freem* teftator raceiriog patt nnder a ftatote 

Rep. 124. ««- Where one of two lega« of bankroprcy. See page 205. 

cies given to Che fame perfon, by the > Godolphin*aO.|«. p<i.c.i» fe^. }• 

fame willj 9iay be a levocation, fee a Swinb. 14* 

M 4 teftaments^ 
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tcftaments, becaufe the latter doth always infringe the for-- 
•iner, but a man may die with divers codicils, and the latter 
doth not hinder the fornOer, unlefs they be contrary^. 

In the cafe of a real eftate, a codicil cannot operate unlefs 
it be executed according to the ftatute *^. It is ncceffary, 
when a codicil is added to a will with intent to pafs any 
real eftate, to be careful in ufing words fufficient, whether 
it be for altering former difpofitlons, or difpofmg of eftates 
purchafed after the will was made ; and for the teftator to 
execute the codicil, in the fame manner, and with the fame 
number of witneiles, as is requifite to the executing an 
original will according to the ftatute. So^ if a will con- 
cerns only perfonal eftate, and a codicil is added with intent 
to make any alteration, fubftradlion, or addition, care ought 

to be taken in ufing words fufficient for the purpofe. >- 

Where there is time and opportunity for writing over the 
will afrefh, and thereby to make fuch alteration a$ may be 
neceffary, it is much more advifable, and far better, than 
doing it by codicil ; which will not only increafe the expence 
of the probate when the will comes to be proved, but per- 
haps require as much, if not.morb nicety in framing than 
the will itfelf. 

Where a man may have by him two or more wills, the 
latter whereof, as has juft been mentioned, overthrows the 
former ; but the republication of a former will revokes oqe 
of a latter date, and eftablifties the firft again "^ : fo that 
what was before rendered void, becomes valid by the npw 

^ Swmb* 15* That i will may be the time of the teftator*8 death; there- 

cflfeftualfor conveying land, there are fore if it be not executed according to 

many requiiites nrceifary to be attend- the ftatuie of friudt (mentioned page 

cd tc, more than in a will which only I5i>) it is not rflTefiive as to landa 

concerns perfonal e/late; and as we or real eftate j yet a devife of landa 

have hinted in a former chapter (page void in refpe^ of the capacity of the 

ji^o.) with refpeft to the htir at law ; devifee to take, iliall revulie a former 

that his title is not to be defeated devife j fo Ihall a fobfequent grant to a 

but by fonrte other certain title; (o p^rfon incapable of taking j fo, if the 

if there be two tncor.fiftent wills of the fecond will be effeilively cancelled in 

fame date, neither of which can be the lifetime of the teftat^tr, the fittt 

proved to be the l^ift executed (unlefs will fliali operate «s if no other bad ex. 

explained by fome fubfrquent ad of the ifted; for it is the only will fubfiiUng 

teftator), both are void for uncertainty, at the teftator*s death. I P.. Will. 344, 

aad will let in the heir. For revoking a Note i. 4 edit, 
former willjit is opceffarythat the fecond « i A'k. 426. 
will ibould be fub^Aingaad cffcAive at d Black, Com. % V. 502^ 
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publication; and if there are words contained therein fuffi* 
cient for pafling or conveying fuch eftate as the teftator ia 
poflefled of at the time of the republication, to the perfon 
or perfons for whom the fame is dellgned ; it may anfwer 
thp purpofe of making a new will ; but if the words con- 
tained therein are infufficient, it will not be effedlual ; for the 
republication makes no alteration in the words of the will, 
and therefore can have no efFeft where the words are not 
fufficient to convey the eftate to the perfon or perfon^ for 
whom it is defigned. — Where the, will concerns real eftate, 
it is fafe to republifli it in a formal manner, as by the tefta- 
tor's taking it in his hand and declaring the fame to be his 
laft will, in the prefence of three witncfles; and then to make 
a memorandum thereof in writing at the bottom of the will, 
or if there ihould not be room fufficient, then in the margia 
or on the back thereof^ which may be as follows, viz. 

Whereas I John Mills, the Ujiator named in this willf 
have republi/hed the fame^ with an intent thereby to make void 
all and every other will and wills at any time heretofore hy me 
made^ and to confirm and ejlablijh this^ whiclf J have declared to 
he my laji will and teftanunt^ in the prefence of John Smith, 
Alice Smith, and Thomas Jones, who I have defired to fuh- 
fcribe their names as witnejfes hereto : and- in witnefs whereof I 
the' faid John Mills have hereunto fubfcribed my name this 
^^y rf 9 i^ the year of our Lord 1 7 • 

John Mills. 
Signed by the faid John Mills ^ in the 
prefence of us^ who, at his requejl^ 
and in his prefence^ have fubfcribed 
our names as witnejfes to the above 
republicatian* 

John Smith. 
Alice Smith. 
Thomas Jones. 

If the will concerns only perfonal eftate, it will not be 
amifs to ufe the fame formality for republifliing it, though 
more flendcr evidence will b^ fufficient for the purpofe.— 
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As to bequcfts and teftaments of pcrfonal eftatc, and s 
devifc affeding real eftatc, there is this dtftindion. The 
former will operate upon whatever the teftator dies poiTelled 
of, whether he had it at the time of making his will or the fame 
was afterwards acquired* The latter will operate only upon 
fuch real eftates as were the teftator's at the time of execut- 
ing and publifhing his will ; wherefore no real eftate pur- 
chafed afterwards will pafs under fuch devife, unlefs fubfe- 
quent to the purchafe or contrafl: the devifor republifhes his 
will. So here, if a man having made his will, and thereby 
dcvifcd the whole of his eftate and efFe£is, and afterwards 
purchafes any real eftate, and dies, without either republifh- 
ing, or altering and re-executing his will, as direded by 
th^ ftatute heretofore often mentioned, he may die both 
tefiate and inteftate, and his perfonal eftate may be difpofed 
of by himfelf, and His after-purchafed re^l eftate by the law, 
or wit! defcend to his heir at law : ' which circumftance now 
leads us to (hew, as was propofed, how in various cafes a 
man may die both teftate and inteftate, and thereby part of 
his'cftate be difpofed of by himfelf, and the other part by 
Ael'aw* 



Those cafes will be readily perceived if we advert to 
what has been treated on under this and the next preceding 
head ; as under the head of making the will, it was ihewn 
that, if the teftator by his will gives his heir at law no other 
eftate than the law entitled him to, he will take by defcent 
and not by the will : fo, if there are not words in the will 
fufficient for difinheriting the heir at Yaw, or if there k ^ 
defedl in executing the will» as in 'figning or witneffiiig it, 
whereby the fame maybe rendered invalid as to the real 
eftate; and, if it be m>t ill writirig, but only nuncupative or 
verbal, which may be fufficient for the tcftator's goods and 
chattels* In thofe cafes a man having real and perfonal 
eftate, and having made his will and died, may be faid to 
die both teftate and inteftate ; inteftate as to his real'eftate, 
Virhich will defcend to his heir ^t law itt fucK manner as Here- 
1 tofore 



l^yflH^andT^^TAMZifi^w 171- 

tofore ihqyn.% and te^ate^astohis pci;fo^^U for Jiei«he 
ma^ have A wi]) fuiGc^jCqt jeirith refpf^, to.his goods and 
ch^ttel,^. In likp ms^npf a m^n^qfifx ^'^ b<KKteftatp;and in-* 
tcftatcjwherp Jie^has a will duly figried and witneiftd,^ but,-, 
has . thereby^ difppfed only of par^. of his reaj.and pcffonal.,. 
cftate, and not mentioned the r^ft, or .deviled the. refiduc.to^. 
any qnc; in which cafe; part of bis real eft ate will defcend lo^j 
his heir at law^ and part^ of his perfon^^J^Jbe ^iftributed Ja ^ 
fuch manner, as was berepfore fhewn'^s unlefs it fliouid.de-. 
volve to the executqr under (uch circufnilai^ces as have beeti: 
mentioned^* 

Under this head of revdcfng the will, it may bcperceived ' 
that a man, after having made his will,* may.die either wholljr 
inteftate, or part teftate and part inteftate; as where he re- 
vokes his will ; whtch revocation may arifefrom a variety 
of caufcs, and be either expreiled or implied ; as if thetef- 
tator cancels his will by tearing, obliterating, or burning it, 
which is an exprefs revocation 5 fo where, after having made . 
his will, he marries and has a child ; this i^ held a prefump- 
tive or implied revocation ; and hereby, as well as by tear* 
ing, obliterating, or burning his will, he may die wholly in- 
teftate, both as to his real and perfonal eftate. Likewife im-« 
plied revocations are, where the eftate devifed is altered after 
making the will ; as in cafe the teftator afterwards conveys 
the fame to another, even though it may be re-conveyed to 
him, yet the conveying it, is an implied revocation Qf hia 
will, as to the eftate conveyed by him. So if a man poflefT* 
ed of a leafehold eftate, and after having devifed it furrenders 
his leafe, and takes a new leafe of the eftate, this is an im- 
plied revocation of his will as to .this particular, and if hedie^ 
before republifliing it, he may die both teftate and inteftate i 
teftate as to that part of his will which is unrevoked^, 
and inteftate as to the part revoked ; fo that one part of his 
eftate may be difpofed of by himfelf, and the other left to the 
difpofition of the law* So it may be in refpe£t to other cafea 
that amount to implied revocations, 

« Page 86— 9V g Page 155, 
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There is another kind of inteftacy, which may be where 
a man may have made his will in writing purfuant to what 
IS Required by the ftatute of 29 Car* IL and thereby devifed 
his real and perfonal eftate, but hath not appointed any exe- 
cutor either exprefsly, or by words whereby the making of 
an 'executor maybe implied ; and in this cafe a man may 
alio be faid to die both teftate and inteftate 5 teftate as to his 
real eftate, and inteftate as to his perfonal : yet here the 
law has no concern with the difpofal of either, adminiftration 
being to be granted with the will annexed, which is to be 
the adminiftrator's guide in difpofing of the perfonal eftate, 
in like manner as heretofore mentioned ^ ; and as to the real 
cftate, an executor, as fuch, if appointed, has no concern 
therewith ; neither is the appointment of an executor requi- 
fite where the will concerns only real eftate, and has no con* 
cern with goods or chattels, nor ought it in fuch cafe to b9 
proved in (he fpiritual courts 

1^ I'ag. 9, i Cro. Car. 396. 
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CHAP. IV. 

Of proving the Will. 

UNDER this head I fhall firft confider what an cxe^ 
cutor may do before the will is proved, and the rea- 
fon why it (hould be proved : likewife whether it is prudent 
for the executor to take upon bim the executorfliip, or to 
refufe it : then juft take notice of the will, which concerns 
both real and perfonal eftate, or perfonal eftate only ; and 
where and by whom the probate thereof is to be granted j 
and proceed to ihew how the will may be proved in co.mmon 
form, or form of law, and the end and purpofe of proving it 
cither way. For proving it in common form, the power an 
executor has for compelling the ordinary to grant the pro* 
bate, and what may obftrudl his obtaining the fame ; the 
form of the exfecutor's oath previous to obtaining it, and the 

expenc^ thereof, Cafes wherein adminiftration muft be 

granted with the will annexed, and the manner of thus 

granting it. The method of proving a will in chancery. 

That a will is to be regiftered if it concern real eftate, 

or certain chattels real in the counties of York and Middle* 
fex ; and the manner and form of doing it, - -In what 
courts fuits muft be brought for prodlors keSy and the man- 
ner of taxing their bills. 

Before letters of adminiftration are ifliied, an adminiftra* 
tor can do nothing, yet an executor may do many a&s before 
he proves the will, as heretofore mentioned * : and the rea- 
fon of this is, that an executor derives his power from the 
will and not from the probate ; but the adminiftrator owes 
his entirely to the appointment of the ordinary. An 
executor, before the will be proved, may feize and take 
into his hands any of the ^oods of the teftator. He may 
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pay debts, receive debts, make acquittances and releafed 
of debts due to the teftator, and take releafes and acquit- 
tances of debts owing by the teftetor j and if before the will 
be proved, the day 6ccur for jiayment upon bond made by or 
to the tcftator, pay^nent muft be made to or by the executor, 
though no will be proved, upon the likd pain of forfeiture as 
if the will were proved. Aifo, an executor may, before pro- 
bate, fell or give away any of the goods or chattels of the 
teftator **• And the executor, for goods of the teftator taken 
from him, or a trefpafs done upon the leafe land, or a diftrain- 
ing or impounding of goods or cattle, may maintain, before 
the will be proved, aftions of diftrefs, or replevin, or detinue ; 
for thfcfe a£iions ari(^ upon the executor's own pofieffion* 
But before the proving of a will, an executor cannot maintain 
a fuit or adiion of debr, or the like j and the reafon is, for 
that therein he muft fliew forth the will, proved under the 
feal of the ordinary. And fo it feems it muft be, if he 
bring any zBCxon for trefpafs done, or goods taken in the 
teftator's lifetime, fo as the teftator himfelf was entitled to 
the adion, and it grows not upon the executor's pofleffion, 
but upon the executor's own conlrafl: for the tfeftator's 
goods ; as if the executor fell cattle or other goods of the 
teftator's before the will be proved, he may for the money 
payable maintain an a<Slion for debt before he hath proved 
any will ; and in this, and the a^flion of trefpafs, there is no 
neceffity of naming him executor S In general, an executor 
is a complete executor before probate to all purpo(es but 
bringing of adions ; fo that he may releafe an a£tion, aflent 
to a legacy, may be fued, may aliene, or otherwife inter- 
meddle with the goods of the teftator ^. For by adminifterih^ 
(that is, if one do either pay debts of the teftator, or receive 
debts, ot make acquittances for them, or demands the tefta-> 
tor's debts as executor, which are ads of adminiftering "", as 
win be more fully (hewn hereafter f), the ejtecutOr hath ac- 



k Went. Oflf. Exec. 34* 35. « Went. 41. 
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eepted and. taken upon* him the whole adminiftration before 
the probate j and is thereby entitled ta receive the debts date 
to the teftator ; ^d all payments i^dc to him arc good, and 
ihall not be defeated, although he fliould die and ntvtr prove 
the will 8. 

The executor may, in convenient time after thetcftatoifs 
death, enter into the houfe defcended to the heir, for the re- 
moving and taking away the goods, fo as the door be open, 
or at leaft the key be m the door $ and this feems to be lin' 
derftood of the door of each room. For, although the door 
of entrance into the hall and parlour be open, the executor 
cannot by that juftify the breaking open the door of any 
chamber to take the goods there 5 but only may take thofe in 
the rooms which be open. And this feems to be proved by 
the cafe of a cbefl with evidences j which it is faid the exe- 
cutor may take, and put out the deeds, delivering them to 
the heir, xhM is to fay, the cheft being unlocked ; though a 
chamber or qther room within the houfe locked, is an inclo- 

Jure of better refped than a cheft If the goods be not 

removed witjiin a convenient time, the heir may diftraia 
theni as dgmagp /eafapjt\ that is, doing damage, or tref- 
pafling upon his land K In a cafe of trefpafs upon demurrer 
which wa^, leflee fpr life of a houfe and pafture land dies' 
his executors fuffer his cattle to go there for fix days after 
his death, and then renjoved them ; and in trefpafs juftify 
for that time, averring, that in the time of fix days 
they could not procure any other land or place to put in the 
cattle; whereupon it was demurred. And whether that 
were a convenient time to remove them, was the queftion. 
And the court fpemed to incline, that fix days is but a 
convenient tirpe for the removing of their cattle y and the 
law allows a convenient time for their removing • efpecially 
it being ayerred they M not any other place to remove 
them untp. But for ^ fault in the plea, wherein the de* 
fcndant pleaded a leafe of the houfe, but not of the land, 
as was mentioned in the declaration, it was adjudged for the 
plaintiff k. ^ 

g 1 Salk. 306, 307. i BlMk. Com. 3 V. 6, 
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As the executor may receive debts, rcleafe debts, and do 
other acts before the will be proved ; fo on the other hand ia 
executor may be fued for debts of the teftator before the 
will be proved ; unlefs he refufed the executor(hip in due 
manner, fo as adminiftration may be granted, and there m^y 
• be fomebody fuabie for the teftator's debts K 

By the ftatute 21 Hen. VIII. c. 5. the ordinary or other 
perfon having authority for probate of teftaments, may 
convent before them perfons named executor^ of any tcfta- 
ment, to the intent to prove or refufe the fame. And if the 
executors do not appear upon the proqefs, the ordinary may 
excommunicate them : but they may pray time to advife, 
and the ordinary may grant in the mean time letters ad colli'- 
gendum bona defunSfi ; that is, to gather up the goods of 
thedeceafed". — Where a will is made and executors named, 
the ordinary, if he knows thereof, before he commits ad- 
miniftration, muft fend out procefs againft the executors 
to come in and prove it ; and if they do not come^ they are 
to be excommunicate; but if they do come, and if they, 
nor any of them, will prove; then, by reafon of fuch ra- 
fufal, the ordinary may commit adminiftration with the 
will annexed*. Refufal muft be by fome aft entered or 
recorded in the fpiritual court, and not verbally or by 
word, and therefore muft be done before fome judge fpiritual, 
and not before neighbours in the country ; for that is not 
efFedlual**. — After refufal, and adminiftration committed, 
the executor cannot go back to , prove the will and 
afllime the executorfliip ; but if only upon the executor's 
making default to come in upon the procefs to prove, 
the will, the adminiftration be committed, here the exe. 
cutor may at anytime after come and prove the will, and fo 
undo the adminiftration p.-— If a man make an executor, but 
this is not known, or is concealed, the ordinary may 
grant adminiftration until the will be proved ^. And if the 

' I Went. Off. Eiec. 36. o Went. Off. Exec. 37. Swiab. 443* 
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•jperrdn be difabled to be executor, or no executor at all be 
named in the will^ the ordinary may grant adminiftration \ 
'^ — If adminiftration be granted where there is a will and 
executors^ although the will be concealed, the adminiftra- 
. tion (hail be void, if the will be produced and proved, as 
hath heretofore been (hewn '. 

If there be but one executor, and he do refufe, or being 
liiany, and they do all refufe, then is the party dead inteOate9 
and adminiftration is to be committed with the will annexed, 
as has juft been mentioned, and none after can meddle as 
executors ^ But where there are divers executors named in 
the will, and fome of them do refufe, and others of theiti 
prove the teftament; they who refufe may after, at their 
pleafure, adminifter notwithftanding fuch refufal before the 
ordinary " { as in cafe there be A, B, and C, and A only re- 
Fufeth, and the will is proved by the others, thcrfe A conti- " 
tiu^th executor, notwithftanding his refufal ; for the will 
being proved j all the executors therein named ftand and con- 
tinue executors, notwithftanding any of their refufal ^ ; and 
(at any time during the lives of their companions, they may 
prove the will^ they may pay debts, make releafes, and they 
muft be joined in all fui.ts where the co-executors are plain- 
tiffs j becaufe they are all privy to the will; but not where 
they are defendants ; becaufe the plaintiiF in the adion is not 
bound by the law to take notice of any but thofe who have 
proved the will *. When the teftament is proved by any of 
the executors, the refufal of the others before the ordinary is 
void. 

As to bringing of adions in the king*s courts, the judges 
do noc admit the executors to fue for things in adion, if they 

r Swinb. ^to* For making an ex- the refidue ii bequeathed, is thereby 

•cotor, it is not always neceffary that underftood to be made executor* Swinb. 

the word executor be exprefled j but it 247. 
i$ fufficient, if the tcftaror's meaning « Page iS. 4.7. 
do appear by other words of like fenfe t Went. Off. Exec. 4'* 9 C6. Rep, 

or import} as if the teflator fay, I com* 37. 3 P. Will. 251. 
init all my goods to the difpo6tion of ti Bacon*s Cfe of the Law, 16 f« 
A. B. { ort I leave all my goods, or the ^ Went. Off. Exec. 42* 
refidue of all my goods to A« B. or the ' Swinb* 444. 
like j for in thefe cafes he to whom all 

N flicw 



178 The Disposal of a Person's Estate 

fhcw not the teftament duly proved under the feal 6F the or- 
dinary ; but always the king's coijirts have ufed to allow the 
probate of any of the executors to enable them all to bring 
actions ; fo that the probate of the teftament doth not give 
them any intereft or title to the things in adion or pofleffion, 
for they have their title and intereft by the teftament, and not 
by the probate ; and yet vv^ithout probate the judges will not 

allow them to bring adions ^ as executors.-: Where there 

be two executors, and one of them proveth the will in the 
name of them both, againft the will of the other; this is- not 
any adminiflration for him who confented not to the probate ; 
but he may plead that he never was executor ; for the probate 
maketb him not executor, if he doth not adminifter *• 

If there be two executors made, and one of them refufes 
before the ordinary, and the other proves the will, and 
makes a will himfelf, and appoints an executor, and then die ; 
in this cafe, it feems the executor of the executor who 
proved the will alone, fliall have the difpofition of all the 
eftate, and be executor to the fir ft teftator j and the furviving 
executor fliall not intermeddle therewith ; for his ele£lio^ by 
the death of his companion is gone*. 

If an executor die after he hath proved the will, and hath 
by his will appointed an executor, in cafe there was but one 
executor, this executor alfo fliall be executor to the firft tef- 
tator, as he is to the fecond ; and he fliall have all the benefit, 
and be fubjecl to all the charge, that the firft teftator had 
and was fubjeft unto ; and yet the goods of one teftator fliall 
not be fubje<ft to the debts of the other, but each of the 
teftator's goods fliall be fubjeft to the payment of his own 
debts only. And if in this cafe, the executor of the execu- 
tor take upon him the adminiftration of the goods of the 
firft teftator, he cannot refufe the adminiftration of the 
goods of the latter 5 yet he may take upon him the latter, 

y 9 Co. Rep. 38. a Dyer, i6o» Sh:p, Touch. 445. 
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Und refufe the former. But if the executor refufe to admi- 
iiifter to the firft tcftator before the ordinary, or die before 
probate of the will, and he hath made a teftament, and ap- 
pointed an executor therein ; in this cafe, it feems the exe* 
cuter of the executor ^all not adminifter the goods of the 
iirft teftator, but the ordinary muft grant adminiftration 
thereof; unlefs the rejiduum of the goods, after the debts 
paid, were given by the will to the firft executor •*. 

In all cafes, except of fpecial truft or authority, without 
the office of executorihip, the executor of an executor 
ftands, as to the points both of being, having, and doing, in 
the fame ftate and plight as the firft and immediate executor ^. 
But if two be appointed executors, and the one makes his 
teftament, wherein he names his executor, and dies, his co- 
executor furviving j in this cafe, the executor of the executor 
is not to be joined with the executor furviving, neither in 
the execution of the will, nor in fuits or adions. And if 
the executor of the executor have any goods or chattels in 
his hands which did belong to the firft teftator, the executor 
of the fame teftator furviving may have an adlion againft the 
executor of the executor for the fame 3 for the power of the 
executor who died firft was determined by his death, the 
other then furviving ^ j fuppofing, in this cafe, the furviVing 
executor did not refufe in the life of his companion, in man- 
ner before mentioned. So, where there are two ad mini - 
ftrators, and one dies, the adminiftration furvives, as here- 
tofore fliewn''. Where two executors are made, the 

one making a will and executors, and dying, if the other 
die after inteftate; the executor of him who firft died, fhall 
not be executor to the firft teftator, as he is dead inteftate ; 
becaufe the furviving executor is fo dead, and in him the 
cxecutorfhip was wholly and folely fettled by the death* of 
his fellow before him ; and in this cafe adminiftration of 

*» Shep. Touch. 445. 4 edit, «* Swinb. 324, 325. 
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goods not adminiftered, or adminiftration de bonis non admi" 
nijiratisy as h is ufually termed, Ihall be committed ^. 

The intercft vefted in the executor noay be continued and 
kept alive by the will of the fame executor ; fo that the exe- 
cutor of A's executor, is to all intents and purpofes the exe- 
cutor and reprefentative of A himfelf j but the executor of 
A*s adminiftrator, or the adminiftrator of A'^s executor, is 
not the reprefentative of A. For the power of an executor 
is founded upon the fpecial confidence and aflual appoint- 
ment of the deceafed ; and fuch executor is therefore allowed 
to tranfmit that power to another, in whom he has equal 
confidence : but the adminiftrator of A is merely the 
officer of the ordinary, prefcribed to him by a£t of parlia- 
ment, in whom the deceafed has repofed no truft at all ; and 
therefore, on the death of that officer, it refults back to the 
ordinary to appoint another, or to commit a new admini- 
ftration, as hath heretofore been mentioned ^. So that in 
thefe cafes, and whenever the courfe of reprefentation from 
executor to exettrtor is interrupted by any one adnwniftra- 
tion, it is neceflary for the ordinary to commit adminiftra- 
tion afrefli, of the goods of the deceafed not adminiftcred by 
the former executor or adminiftrator ^. 

The probate' of the wiH, as having refpe£l to goods and 
chattels, is in fome refpecSl neceflary; but touching any 
fFcehold of lands devifed, it is not at all material. As 
to goods and chattels, although the executor before probate, 
may receive and telcafe debts, he cannot fue for any debts 
'due to the teftator ^, neither can an executor or other perfon 
give a will in evidence concerning a perfonal chattel witb^ 
out producing the probate j for this will is no- will, until it 
has received a fandion or an allowance of it in the fpiritual 
court 5 for they are to judge whether it be a will or not -, 

f Went. Off. Extc. loi, ^ Black. Com. z V, $q6. 
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and the temporal courts are not to look upon it as a will till 
probate be made. And in ao adion of trover for goods 
which a teftator gave to his fifter in his life -time, brought 
againft the executor for them, who would have given in 
evidence a former will to have fliewn that he had no power 
to give thofe goods ; this was refufed, becaufe he ought to 
have produced the probate ^. 

Hence we may form an idea of what an executor may do 
before the will is proved, and hereby, and by what will here- 
after be (hewn withrefpeft to proving in common form, or 
form of law, the reafons why it {hould be proved may be 
perceived *• And now we may confider whether it is pru- 
dent for the executor to take upon him the executorfliip, or 
to refufe it ; and here we may firft examine by what means 
he may make himfelf liable thereunto, and how far he may 
meddle with the teftator's eftate without fubjciling himfelf 
thereto ; and then what profit or advantage may accrue to 
him, and whkt detriment or lofs he may fuftain thereby. 

H£ that is named executor cannot be compelled to ftand 
to the will and undertake the e^ecMtorfhip, uniefs he hath 
already meddled virith the goods of the teftator as executor \ 
^nd whereby he is not only to be compelled to perform the 
cfHce of an executor, but alfo if he fliould refufe, and the 
ordinary commit adminiftration unto him, this refufal is 
void, and he (hall be charged as executor". So that if the' 
executor named in the teftament refolve not to ftand to the 
executorfliip, but to refufe the fame, he -fliould not admi- 
nifter the goods of the deceafed as executor ; for having once 
adminiftcred m executor^ he may at any time after be com- 
pelled to undergo the burden of an executor, and alfo may. 
be fued as executor by the creditors of the teftator, though. 

k Viner's Abr. Executor, A. a. 2iO. » Swinb. 3^4. 
1 See page iSS, 1S9, 
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he cannot fue others as executor ; for that he hath not the 
ivill under the ordinary's feal. 

A PERSON is then faid to adminifter as exfecutor, fo as 
thereby he may be compelled to ftand to the executorfhip, 
when he performs thofe a£ls which are proper to an execu- 
tor; as to pay the debts due by the teftator^ or to re- 
ceive any debts due unto the teftator, or to give acquit- 
tances for the fame", or demand the teftator's debts 
as executor: all thefe be full and clear adminiftrations as 
executor. And if one being fued as executor, take it upon 
him and plead in bar as executor, this is an adminiftration : 
The common plea to free himfelf, and to (hew that he is not 
the party fuable for the tcftator's debt, being, that he neither 
is executor, nor ever did adminifter as executor °, If a 
man do thofe adls which are not proper to an executor, he 
is not faid to have adminiftered as executor, to the elFedt 
before mentioned ; as to itzcd the cattle of the deccafed, left 
they Ihould perifh, or to take into his cuftody the goods of 
the deceafed, to the end they may be fafe from being ftolea 
or purloined, or to difpofe of the tcftator's goods about the 
funeral ; for thefe be deeds of charity common to every 
chriftian, and not peculiar to an executor. Likewiffe to 
make an inventory of the goods of the deceafed, is not to 
adminifter as an executor, or to deliver to the wife her con* 
venient apparel p". 

As to the profit or advantage that may accrue to an exe- 
cutor by taking upon him the executorfhip, we may obferve 
that, although a perfon hath not meddled with the goods of 
the teftator, and is therefore not compellable, yet, if a legacy 
be left to him, he may be compelled to ftand'to the executorfhip, 
or elfe lofe his legacy 'J. But, where a creditor conftitutes 
his debtor his executor, it is a releafe or difcharge of the debt^ 
whether the executor afls or no ; provided there be aflets 
fufficient to pay the teftator's debts, as has been mentioned % 

n Swinb.469. S Gibfon, 4691 
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Formerly it was a fettled notion, if there was no re- 
fiduary legatee appointed by the will, the furplus or refiduum 
devolved to the executor's own ufe, by virtue of the execu- 
torlhip ; but now there is this reftridlion, that although 
vrhere the executor has no legacy at all, the refiduum fhall in 
general be his own ; yet, where there is a fufficiency on the 
face of the will (by means of a competent legacy, or other- 
"wife) to imply that the teftator intended his executor fhould 
not have the refidue, the undevifed furplus of the eftate (hall 
go to the next of kin; and if there be no kindred, then to 
the crown *. 

And where unequal legacies have been given to exe- 
cutors, and the furplus or reftduum of the teftator's eftate un- 
difpofed of, the fame hath been adjudged to devolve to the 
executors, by virtue of their executorfhip, upon the prin- 
ciple juft mentioned ; as that there hath not appeared a fuf- 
ficiency on the face of the will to imply that the teftator's 
intention was otherwife ; and upon this principle the court 
of chancery determined in favour of the executors, in the 
cafe of Bowker and Hunter lately before the court, and which 
was as follows : Frances Bayley being poflefled of a con- 
fiderable perfonal eftate, 31ft January 1777, made her will, 
and thereby gave to Thomas Vickars Hunter y gent, the fura 
of 200I. and, after a great many legacies to a variety of per- 
fons, among whom vftrt feme of her next of kin; file gavQ 
the Rev. J,ame5 Eaton the fum of 50I. and after fome chari- 
table legacies, (he appointed the faid Thomas Victars Hunter diXiA 
yames Eaton^ executors ; but made no difpofitibn of the refidue. 
The executors, having proved the will, the next of kin filed 
a bill in the court of chancery, for an account of the refidue 
of the ' teftatrix's eftate, and praying that, the executors 
haying legacies, it might be diftributed. The defendants 
(the executors) admitted affets more than fufficient to pay 
debts, legacies, and funeral expences j but infifted they had 
a right to the perfonal eftate, there being nothing incon- 
fiftent with fych right in the will, or indicative of a contrary 
intention ; the legacies not being given to them as executors, 
but by their proper names, and there being a great inequality 
between them, by which the teftatrix (hewed (he rfieant t<^ 

» Mcia.i ned in page 155, 156. 
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difpofe of the whole, and not to die intcftate as to any part 

thereof. This caufe being argued, and a variety of cafes 

cited by the counfel on each fide. By the lord chancellor iu 
his difcuflion thereof: Here the teftator's intention is de- 
clared in more flender words than in any of the other cafes. 
When the teftator gives the executor part by exprefs words^ 
and in the fame manner as he appoints him executor, it 
fbews his intention to be different from that exprefltd by the 
fa<f^ of making him executoj".---In order to make a gift of 
part a bar to taking the refidue, the general, gift muft make 
the intent as clear as the other intention is from making him 
executor; where it will bear another intent, it will not bar. 
him from taking the refidue. The fundamental diftinclion 
is eftablifhed by laying it down that the rule, that the executor 
Jhall take the refidue^ muft prevail, unlefs there is an irrefiftible 
inference to the contrary. If the gift of the legacy is qua- 
lified, it is fufficient to prevent its barring the refidue, or if 
it may be given for a dilFerent purpofe. The gift of Unequal 
legacies may have a different ground from the gift of the 
whole; it may in many events be different: for inftance, 
if lool. be given to one, and 50I. to the other, it may be 
different, in cafe of deficiency, from giving the one 50I. 
the other nothing. The implication is, that the teftatrix. 
muft have had a difl^erent intent, and that muft rebut the 
equity ; and therefore the hill muft be difmifTed' ; whereby 
the executors haye the refidue ; and upon a re-hearing of 
this caufe before the lords commiiTioners the lord chancellor's 
decree was affirmed. 

Upon the whole which hath been mentibned in regard o^ 
executors taking the refidue, we may obferve that, 'by law 
the appointment of an executor vefts in him all the perfonal 
eftate of the teftator not otherwife difpofed of; but wherever 
courts of equity have feen on the face of the will fufficient to, 
convince .them that the teftator did not intend the executor 
to take thefurplus, they have turned the executors intotruf- 
|«e8 for thofe pn whom the law would caft the furplu^ 
in cafe of a complete inteftacy, /. e, the next of Jpin ; as 
where the executors are exprefsly called executors in tru/i^ 
or where any other expreffion occur, (hewing the office only 
to be intended thern^ and not the beneficial intereft. And a 
pecuniary legacy given to a fole executor, affords fufficient 
argument to e:^clude hirp from the refidue ; and fo equal pe-* 
/i^wtfry legacies to two or more fliall exclude them. Bjif 
t Cafe of Bowker apd HQatcr« 1783, JBrowaVCha. Rep. 318. 
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wherever the legacy is confijlent with the intpnt that the exo- 
cutor fliould take the whole, a court of equity will not dif^ 
turb his legal right. And a legacy to one only or two or more 
executors Ihall exclude neither from the furplus, becaufe the 
teftator might intend to fuch one a preference ; the fame rglc . 
and reafon hold, where feveral e'xecutors have unequal p^ra- 
w/^ry legacies ", as in the abovementioned cafe. The ad- 
nviflion of parol evidence in cafes of this kind we took notice 
of in a former chapter, p, 149. 

Wheiie a church becomes void, foon after the tcftator's 
death, as if A, patron of the church of D, grant to B the 
next avoidance, the church becomes void, A dies before he 
prefents, his executor prefents, and' hath the benefit of pre-' 
ferringhis fon or friend ; and this (hall not make aflets in bis 
hands for payment of debts, for that he could not lawfully 

take money to prefent*. By what has been mentioned 

towards the beginning of this chapter, and under the fecond 
fedion of the fecond chapter of the law's difpofal, the power 
an executor has by virtue of his executorihip may be per-* 
ceived \ and in the next enfuing fe£lion the particulars of 
what he is interefted in?. And, under a fubfequent head, * 
we (hall treat on the time an executor has for paying lega-i 
cics, and the intereft that may be payable for the fame *. 

And here we may obferve that the executor fliall be al- 
' lowed all reafonable expences, as well in law-fuits, as for 
other honeft purpofes ; and this reafon ablenefs of expences 
to be fuch, as that he may receive thereby neither profit nor 
lofs. And that one executor fhall not be charged with the 
wrong or devaflavit of his companion, and (hall be no far- 
ther liable than for the aflets that came to his hands 5 and 
therefore where an acSlion was brought againft two executors, 
and the jury found that the two and another were made exe- 
cutors, and that the third wafted the aflets, to the amount of 
6000I. and died, and that only 16I. came to the hands of tKe 
two others; the court held that they fliould be charged for no 
more than the i6l. for that it was the teftator's folly to truft 
fuch a per fon, which muft not turn to the prejudice of the 
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other executors *• And where an executor or adminiftrator 
puts out money upon a real fecurity, which at that time there 
was no reafon to objedl to, and afterwards fuch fecurity 
proves bad, he fliall not be accountable for the lofs ^.- 

The danger of an executor's fuftaining detriment or lofs 
by taking upon him the cxecutorfhip, will chiefly arife from 
the infufficiency of the teftator*s goods and chattels for 
fatisfying debts and kgacies j efpecially if he is not careful 
in obferving the rules and order for paying the fame. 

When the teftator's goods and chattels are not fufEcient 
to pay his debts and legacies, there are divers ways whereby 
an executor may endanger his own eftate and fubje<Sl the 
fame to anfwer damages; as, i. When he beflows more 
upon the funeral of the deceafed than is meet, and for which 
a very fmall fum feems to be allowed againft creditors, as 
we have heretofore feen ^ : 2. When he pays legacies In mo-^ ' 
ney, or aiTents to legacies before the debts are paid, and 
hath not enough befides to pay the debts: 3, When he 
doth not pay the debts in that order and manner as herein 
before (hewn'', but pays them firft that he fhould pay laft, 
and he hath not enough to pay them all : 4. When he 
doth releafe a debt or duty due to the deceafed before he 
receives it ; or, when the goods of the deceafed being taken 
from him, he releafes to him that takes them the aflion 
whereby he might have recovered them ; 5. When he fells 
the goofis of the deceafed much under value^ efpecially if it 
be with covin ; as, to his near friends, to his owh ufe, to 
bave money under hand, or the like ; but otherwife to fell 
them under value, efpecially when he cannot conveniently - 
make more of them, is no wafte. All thofe, and fuch like 
a£ls as thefe, are faid to be a wafte in an executor or ad- 
miniftrator; and being difcovered againft him by return of 
the flierifF, it will produce this efFed, to make the executor 
or adminiftrator chargeable for fo much as he hath mif- 
employed and wafted de bonis proprihy i. e. of his own pro- 

a aBac. Abr. 395. The rul« at law the money, puts it in the hands of hU 

IS, where one executor takes the tefla- c impanion ; and herewith the court of 

eer^s money, but of his own authority, chancery agrees, as fee in ^age i%j% 

hisconnpanioofhall not be charged J but ^ I P. Will. 141. 

•iherwife it is if he by any adi, which c Page 51, 52. 

Aews be ha4 it in his power to fecare ^ Page 51^60. 
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jx*r goods: fo that any creditor may charge him for the 
4cbt due to him from the teftator, as for his own proper 
4ebt, and for fo much the execution {hall be made againll 
iiim upon his own body, lands, and goods : and yet fo as 
one executor or adminiftrator ihall not be charged for the 
wafte of another 3 for if there be many executors, and one of 
them only doth commit the wafte, he only fhall bepuniflied 
for the wafte*. But where two executors join in an ac- 
quittance, but only one receives the money, both arecharge* 
^ble for it as to creditors, who are to have the utmoft benefit 
of the law ; but the adual receiver, it is faid, is only charge- 
able as to legatees or perfons claiming under diftribution^. 

This being premifed, the executor may confider the tcf- 
tator's circumftances, and whether it is prudent to take 
upon him the executorfhip, or to refufe : and now we may 
juft take notice of the will which concerns both real and 
perfonal eftate, or perfonal cftate only, and of where, tni 
by whom, the probate thereof is to be granted 5 and pro- 
ceed to (hew how the will may be proved in common form* 
or form of law j and the end and purpofc of proving it 
cither way. For proving in common form, the power aa 
e;xecutor hath for compelling the ordinary to grant the pro- 
bate, and what may obflrud^ his obtaining the fame ; the 
form of the executor'^ oath previous to obtaining it; and the 
c«pence thereof. 

The will which concerns both real and perfonal cftate 
ought to be proved in the fpiritual court, as in cafe it 
concerned perfonal eftate alone ^ 5 but when it concerns 

^ Shep Touch. 4 edit. 463, 464. one executor, money gett into tbehandi 

b I Salk. 318. lntke-ci(t of Sad/er of his companion, ihey (hall both be 

and ff9ii>$j July 1786* the qoeftioa be- anfwerablej and from thecircnmfianccs 

ing, whether aa executor having joined of thi&cale,as that the party faffercdthe 

in drawing two bills of exchknge for money to be nut for a very longtime 

70C0I. became thereby anfwerable to a (vise. 7 year») in the hands of a tradef* 

legatee in refpeft of that money ; aU manr and neglefted to call it In, not' 

though he had n«ver received any part withftanding the party interefted lathe 

thereof: Lord chancellor Thurlow faid, fund was an infants in fuch a cafe aa 

that a creditor {\m\\ have a right to this he is clearly chargeable, «/». with 

charge an executory and a legatee not, a moiety of the 7000I. 2 Bro. Cha. 

fet-med to him an odd diftindion ; and Rep, 114. 

his lordOi'tp held it to be clear, that « Cro. Car. 39.6* 
where by any ad or anjf agreement of 
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only real efiate, it ought not to.be proved in the fpiritual 
court, as before mentioned •'• Where and before whom 
the probate of the will is to be granted, having been fhewn*, 
we need fay no more here concerning it. 

The manner and form of proving teftaments is of two 
forts ; the one. is called the vulgar or common form ; the 
other is termed the folemn form, or form of law ^, If letters 
teftamentary are granted to the party who exhibits the will 
merely on his oath, by fwearing that he believeth it to be the 
laft will of the dcceafed; this is sailed proving it in common 
form * : and where there is no controverly or difpMtc touch- 
ing the will, there the fmgje oath of the executor alone is 
fuificicnt for this purpofe**. Wiiere the teftament is to be 
proved in form of law, it is requifite that fuch perfons as 
have intereft, as the widow and next of kin to the deceafed, 
to whom the adminiftration of his goods ought to be 
committed if he had died inteftate, be cited, to be pre- 
fcnt at the probation and approbation of the teftament ; in 
whofc prefenceit is to be exhibited to the judge, and peti^. 
tion to be made by the party who prefers the will, and en- 
afled for the receiving, fwearing, and examining the wit- 
neiles upon the fame, and for the publilhing or confirming 
thereof; whereupon witneffes are received and fworn ac-? 
cordingly, and are examined every one of them fecretly and 
feverally, not only upon the allegation or articles made by 
the party producing them, but alfo upon interrogations mi- 
niftered by the adverfe party, and their dcpofitions commit- 
ted to writing : afterwards the fame are piibliihed ; and in. 
cafe the proof be fufficient, the judge, by his fentence or de- 
cree, pronounces for the validity of the teftament'. 

The difference of form in proving the will, works this 
diverfity of cfl^eft, viz. that the executor o^ the will proved 
in the abfence of them who have intereft, may be com- 
pelled to prove the fame again in due form of law ; and if 
the witneftes be dead in the mean time, it may endanger 
the whole teftament; efpecially if lO years be not pafted 

^ Page 17». ^ Godolph. 65. If the will is not 

e Page 6—13. duly executed, other proof is requifite, at 

f Swin^ 44s. fee in the latter pan of our explanation* 
S sNelf. Abr. I3cit ^ Swinb. 44?, 449. 
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fincc the probation, whereby neceflary folcmnities are pre- 
fumed to have been obferved : whereas the teftament 
being proved in form of law, the executor is not to be 
compelled to prove the fame any more ; and although all 
the witnefles afterwards be dead, the teftament doth ftill 
retain its full force ^ ; but it is probable that this word tenm 
figures may have been miftaken for thirty ; for Dr. Godol- 
phin fays, the will being proved only in common form, it 
may be queftioned at any time within thirty years next after, 
by common opinion, before it work prefcription *. 

This proving of the will in folemn form, is commonly 
at the inftance of fomc perfon who defireih to invalidate 
the fame 5 in which cafe, his proftor, at the time of exhi- 
biting the will, ought to accept the contents thereof fo far 
forth as it maketh for the benefit of his client ; otherwife, if 
any legacy is given to him in the will, he (hall lofe it for his 
general impugning the will ". If the parses interefted do 
not call the executor to prove the will in folemn form, the 
executor himfclf may caufe it to be thus proved ; and where 
an executor hath the greateft part of the goods of the deceafed 
bequeathed unto himfelf, and is in doubt whether, after the 
witnefles be dead, that the wife or children, or other kindred 
of the deceafed, will conteft the validity of the will, he may 
cite them in fpecial, and all others pretending intereft in ge- 
neral (as is the ufual pradlice), to fee the will proved by the 
witnefles ; which being done, the will (hall not be fet afidc 
afterwards (provided there hath been no irregularity in the 
procefs), when the witnefles are dead \ 

When the will is proved either in common form, or ia 

. form of law, the original muft be depoflted in the regiftry of 

the ordinary, and a copy thereof in parchment is made out 

' under the feal of the ordinary, and delivered to the executor, 

together with a certificate of its having been proved before 

him ; all which together is ftyled the probate **. 

For proving the will in common form, it has juft been 
mentioned i*, that the Angle oath of the executor alone is fuf- 
ficient for this purpofe j ^nd if no fuit is depending in the 

^ Swiob. 449, » I Ought, ai. 

1 Godolph. 6x. • Black. Com* a V. 50S. 

.. n 1 Otfghc. as* P Page x8S, 
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temporal courts concerning the will, an executor^ in cafe 
cf being refufed^ may have a writ of mandamus to compel 
the ordinary to grant probate thereof: but if the validity of 
the will is conteiled in the ecciefiaftical court, it is a fuffi- 
cient anfwer by the ordinary to a writ of mandamus, to re* 
turn, that a fuit is depeiiding before him, and not yei de* 
tcrmincd^. A tcftator having thought the executor appoint- 
ed a proper perfon to be entrufted with his affairs^ the 
ordinary cannot adjudge him difablcd or incapable, neither 
€an he infift upon iecurity from the executor, as the tefta- 
tor hath thought him able and qualified ' : yet if an execu* 
tor becomes non compos^ or as it is ufually termed, non compel 
meniisy which is, where a perfon is not of found mind, 
memory, and underftanding ; then the fpiritual court may 
commit adminiftration \ If the executor becomes bank- 
rupt, it is faid the ordinary cannot grant adminiftration to 
another^ : yet the court of chancery, where an executor i$ 
confidered as a truftee, if he becomes infblvent, will oblige *, 
him to give fecurity before he enters upon the truft" : fo 
in fome cafes, after he has taken upon him the executorfliip, 
he may be compelled to give fecurity for paying a legacy, as 
we (hall fee under a fubfequent head % 

The executor's oath, previous to obtaining the probate, - 
js ufually in this form : *' You (hall fwcar, that you believe 
•' this to be the true laft will and teftament of A B deccafed : 
** that you will pay all the debts and legacies of the deceafed^ 
** as far as the goods (hall extend, and the law (hall bind you j 
•' and that you will exhibit a true, full, and pcrfeft inventory 
•* of all and every the goods, rights, and credits of the de- 
•' ceafed, together with a juft and true account, into the re- 

*« gi(lry of the court of , when you (hall be law- 

** fully called thereunto */' You alfo fwear, that you believe 
the whole of the goods, chattels, and credits, of or be- 
longing to the faid A B, at the time of his death, did not 
in value exceed the fum of 1. *' So help yoii God." 

^ Burr. Mamf. 2*95* « 2 New Abr, 5^7. 

» I Salk.299. '^ f*age2i3. 

• a New Abr. 376. * 4 Burn\ £cclef. L%vf, %g%, 

< X Salk. 799. 
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Bel^ORE an executor applies for proving the will» it is 
advifable for him to make an inventory, and that whether 
the fame is required to be turned in to the ordinary or not ; 
for unlefs an inventory or a calculation of the value of the 
deceafed's goods, chattels, and credits, be made, the exe- 
tnitor cannot be prepared to take the oath required, which 
has been mentioned with refpeA to an adminiftrator*s oath ^ 
and likewife fome other reafons why the inventory (bould 
be made, and the manner and form of ^making it (hewn ^« 
And what was paid as for the fees and expence of prov<« 
ing the will, has been treated on * : but in tfiefe fees an in- 
creafe has appeared fince the ftatute 23 Geo. Ill, yet how 
far it will be allowed in an executor's or adminiftrator's 
account, by the temporal courts, cannot be determined, 
no cafe having come before either of the courts relative 
thereto fince the flatute took efFeft, as I conceive ; where- 
fore /hall omit faying any more concerning it, otherwife 
than by obferving it to be a matter of much lefs moment 
than the expence of a fuit pr conteft in the ecclefiafllcal 
court • the coft whereof being fometimes very confider- 
able, I fliall hereafter, as was propofed, fhew in what 
court fuits muft be brought for proSor*» fees, and the 
manner of taxing their bills ; and at prefent ^pi^oceed briefly 
to point out what the fees and expence of proving wills and 
taking of adminiilrations now amount to, puffuant to 
what I have lately learned by a minute enquiry from fome 
of the moil eminent praditioners in Doctors Commons j and 
thereby the reader may perceive what he is to pay for prov- 
ing the will in common form, and for letters of adminiftra^ 
tion, provided there is no oppoiition, as heretofore mention- 
ed ■ ; and that the will have the names of two witneflcs 
fubfcribed thereto \ and it be very Ihort, as not exceeding 
three or four fhcets, each whereof containing juft ninety 
words. If the will contain more than three or four of thofe 
iheets, the expence will be increafed about <two (hillings for 
every fuch iheet. 

y Pag. 3>— 41. See more concern- « Page 17. 
i»g making an ijiTrntor/, p»|« ft»o» ^ See the rcafoa of two witneflcs, 

• P»ic l^, Iff page 154, 
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TilE fees and cxpcnccs alluded to may be perceived hy 
the foilcwing table 1 
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Having finifiied our laft propodtions, we come now to 
confider in what cafes adminiftration muft be granted with 
the will annexed ; or, as it is commonly termed, admini*^ 
ftration cum tejiamento annexoy and the manner of thus grant* 
ing it. 

This adminiftration is granted in divers cafes where 
there is a will, as it may be durante minore atate \ duranU 
ahfentia \ or pendente lite^ and on other occafions which wc 
ihall mention. Adminiftration durante minore atate^ is that 
which is to be granted during the minority of an infant^ 
who, although he may be appointed exect^tor, cannot ad* 

* The method of obtaining admini- epiplaBatioa precfdiAf tbe contents of 
i>rBtioo, or proving a will by commif- tbii w<>rkt 
fiooy is dekiibed towards the end of tbt 

minifter 
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Ihinlft^r UtttU he arrives at the age of fevmteenytS[\vi\iiQh 
time the ordinary may grant adminiftration with the will 
annexed, and as it is held to whom he thinks fif" ; in like 
manner as where there is no teftament, he may grant it till 
the infant attains his full age<^ : yet if adminiftration is 
granted. during the minority of divers executors, he that 
comes iirft of age ihall prove the will, and die adminiftra- 
tion ccafcs *j likewifc if there be two executors, one of the 
age of feventeen, and the other under, adminiftration during 
the minority of him that is under age is void ; becaufe he 
that is of the age of feventeen may execute the will^ 

Administration durante ahfeniia^ or during abfence, 
as when the executor may be beyond fea \ this adminiftra- 
tion feems to ftand upon much the fame reafdn as the ad- 
miniftration durante minore atate ; it being neceflary in both 
cafes that there (hould be fome perfon to manage the eftate 
of the deceafed; and therefore it has been held to be grant- 
able by law s ; and the ordinary may grant it, as he may 
letters of adminiftration, where there is no will, and the next 
of kin be beyond Tea. 

Likewise the ordinary may grant adminiftration pen^ 
dente litey that is, pending a fuit : fo, where there is np 
controverfy, he may grant adminiftration until the executor 
comes in, which, as well as the adminiftration durante abfentia 
juft mentioned, do fall of courfe as foon as the confideration 
cea&$ upon which they were iirft granted ^. 

. If the teftator makes his will, without naming an}& 
executor, or if he names incapable perfons, or if the execu- 
tors ^pamed refufe to ad; in either of thefe cafes the ordi- 
nary muft grant adminiftration with the teftament annexed, 
to fome other perfon ^ : and when the adminiftration is thu9. 

c Godolph. lot. 5 Co. Rep. 29, % Cafe of Clare and Ho<fgeJi^ f 

3 Mod. 14. I New Abr. 381. Lutw. 342. 

• ^ P»Be 5. h 1 New Abr. 415, 

e Law of Teft. ^16. * Black. Com. % V. 503, 504. See 

f BtowaI. 4C. mention heretofore nadc concerniiif 

tbofe pointi^ p. 1761 177. 
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granted, die duty of the admimftrator is very Htlfe dfP* 
^rcnt from that of an executor, ht being to adhere to tfce 
teftament as heretofore mentiorted ''.-^For obtaining aWitf l- 
lliflratioti with the will annexed, the will of the deceafed 
tnuft be proved either in common form or form of law*, irt 
like matiflcf as wa$ lately fhewn with refpcft to the execu- 
tor's proving it; and When the will is fo proted, tht otU 
ginal mufl be depofited In the regiftry of the ordinary, ancf 
a copy thereof in parehment is made out under the feal of 
the ordrnirry^ and defiverted to the adiiiiniftrator, together 
with a certificate of its having been proved before hrnr " j 
i;i like ^anAor as whfn this will is proved by the executor^ 
nottrith&ai)d4ng it is called adminiftration ^um t^amfni9^ 4in* 
ntxoy or adminifiraiion with tbe will annexed. 

Thus having proceeded, w^ come novr to treat oa die 
method of proting a will in ch^ai^cery ; and, from th^nee viro 
ihali proc^d witb r egiftering a wUU 

When real eftate is devifed by will from the heir at 
kw, and there is no occafion or opportunity to prove or 
cf^ablifh the fame at law, it rs often neteffaTy to prove firch 
will In chancery^ to perpetuate tbe tefE^fti^rty thereof: tfie* 
way to do which, is to exhibit 2t bill agaiiift the heir atfawy 
and to fet forth the will 'Oerhaitm therein^ fiiggeftmg that' 
the heir is inclined to difpute its Vali'dity ; aftd tfiert the dif- 
fcndant having a'nfwered, they proceed tb iffae a^ irt othet' 
jeafes, and examine tbe witnefies to the vriH, or prove their 
iband^ if they aire dead. The wilt (if: the witnefies are ex^ 
^amined in town) inilft al/o be left to be examined i|^ tha 
.^aminer's office; which done, and publicatioii pafled, tho 
f aufe is at an end, an ord^ or rules being fa9i obtained for 
publication : and the defendant, who is the heir at law» 
and examines no witnefies touching the validity of the will, 
' may give notice of motion for the plaintiff to pay him ^ 

h Page r, 2. J». IkH^ 



l^dft^ to be taxbd by a iliafter, which the coart ufually or« 
ders °. Thii is what is ufually meant by proving a will in 
chancery, which' might be advifable to do while the wit^ 
nefles to the will are living ; for in this, a^ well as in other 
cafes where a bi)l may be filed for perpetuating the tefti- 
mony of witnefles, it may be that a man's antagonift pnly 
waits till the death of fome of thehi to begin his fittt, when 
he niay have a more favourable opportunity. 

As to regiftering willj; by frveral' ftatutes, deeds and 
wills that affeft real eftates, and certain chatteb real, in 
tfie counties of York and Middlefex, are required to be re- 
gtflei'ed; which regiftering hath no allufion to that in the 
ccclefiaftical courts, but is quite a diflin<a thing 5 and it be- 
ing' a matter with which many niay be unac()aainted; I ffaail 
here mention the feveral ftatUtes by which the fame is or-- 
d^hied, and make fome obferv^tions yA\h refpe<% toefK^du- 
ating a complete regiftry. 

Bv the ftatute 2 & 3 Ann. c. 4. it is ena^d. That a 
memorial of all wills and devifes in -writing, whereby any 
honours, m)anors, lands, tenenfients, and hereditaments, 
within the Weft-Riding of the county of York^ may be any 
way aife£ted in law or equity, may, at the election of the 
pflfrty or parties concerned, be regiftered in fuch manner as 
by the. faid a£t is directed : and every devife by will of the 
nKinofs, lands, t^iements, or hereditaments, or any part 
thereof, contained in any memorial fo regiftered as aforefaid, 
that fhall be made and publifhed after the regiftering of fuch 
memorial-, fhall be adjudgied fraudulent and void againft any 
ftkhfequent purchafer or mortgagee for valuable confideratioil ; 
wAefi n mtnitfrM of fnch i^itt beregifiend as ctfarefaid. That 
every fuch will, or probatii of the fam^, of which fuch me- 
niorialis'to be regiftered, fhaltbe produced to the rcgifterat 
the time of entering fuch memorial, and oath made that the 
a)0|)lorial was duly figtled and fekled ; and the regifier fliall 

* a H airtfon's Chi. Pnc, 3$. . 
' O 2 indorfc 



19^ The Disposal d/a Pbrson^s EsTArt 

indorCd a certificate on fuch ^itl or probate tberedf^ 
af)d mention the day, hour, and time on which fuch Att-« 
morial is entered, expreifing alfo In what book, page^ and 
number thU fame is entered ; and the regifter (hall iign the 
certificate fo indorfed ; which flxall be allowed as evidence 
of fuch regiftries in all courts of record. And a memorial 
of fuch wills as (hall be made or publi(hed in London, or 
in any other plac?, not within forty miles of the Weft-Rid- 
ing, which may zffcQ. lands in the Weft-Riding, (hall be 
rcgiftcred, in cafe an affidavit (wherein one of the witneflcs 
to the memorial of fuch will (hall fwear, that he faw 
the memorial figned and fealed, before any one of the judge* 
at Wejimnjier^ or a mafter in chancery) be brought with the 
memorial to the regifter ; which a£Edavit (hall be a fufficient 
authority to the regifter to give a certificate of the regiftering 
fuch memorial ; and the certificate figned by the regifter 

(hall be evidence of the regiftry. That memorials of 

wills regiftered within fix months after the death of the de- 
vifor dying within England^ TVales^ and Berwick] or within 
three years after the dcathof every devifor dying upon or be- 
yond the feas, (ball be e(Fe£tual. And in cafe the peiifons in- 
terefted in the lands devifed by reafon of the conteftiog fuch 
will, or other inevitable difficulty, without their wilful neg- 
]e£^, (hall be difabled to exhibit a memorial within the 
times, limited; in fuch cafe the regiftry of the memorial 
within fix months after their attainment of fuch will, or a 
probate thereof^ or removal of the impediment, (hall be fuf- 
ficient. 

By ftatute 6 Ann. c. 25. it is enaded. That a memo- 
rial and regiftry (hall be made of all wills which affefi any 
lands or tenements in the EaJi^Riding of the county of York* 
And by (^tute 7 Ann* c. 20. a memorial and regiftry is 
to be made of all wills whereby lands are afFeded in the 
county df AtiddUfMy in like manner as in the Weft and £aft 
Ridings of York(bit^» But neither of thofe three ftatutet 
extends to copyhold eftates, or to any leafes at a rack rent, or 
6> any ieafes not exceeding twenty^one years, where the 
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afiusd pofleffion goeth alogg with the leafe ; and in the fta- 
tute of 7 ,Ann. there is a refervation as to the chambers in 
Serjeant's- inn, the inns of court, and the inns of chancery, 
to which this z&. does not extend. By ftatute 8 Geol IL 
c. 6. a regiftry is to be of all wills afFeding lands in the 
Nortb^Riding of the county of York. But this ftatute does 
not extend to copyhold eftates, or to fuch leafes as juft before 
mentioned. 

To effeSuate a complete regiftry, it is neceiTary that die 
memorial be on vellum or parchment, which need not be 
ftamped, as neither of the ads require it. The memorial 
is to contain, i. The name of the teftator and his addition, 
viz. the place of his abode and occupation. 2. Th^ date of 
the will. * 3. The premifes, or what is mentioned in the will 
relative to the realeftate or chattels real devifed thereby, which 
are to be defcribed verbatim as in the will. 4. The names 
-and additions of the witneiTes, viz. their feveral occupations 
and places of abode.— —The memorial muft be figned and 
fealed by one of the dpvifeqs, his guardians, or truftees ; 
and then attefted by two witnei&s who faw the fame figned 
and iealed : afterwards one of the two wijtnci}ps gops with 
the memorial and the will« or the probate, or an office-copy 
therepf {either of which is fufEcient), to the regifter-ofSce 
(which for the Weft- Riding of the county of York, is at 
Wakefield 5 for the Eaft.- Riding, at Beverley; for the 
county of Middlefex, in Bell-yard, Carey- ftreet, London; 
and for the North-Riding, at York) ; and at the office 
where the fame is to be regiftered makes an oath (unlefs 
an affidavit hath been made before a judge gr mailer ii^ 
chancery, as before mentioned) that he fa^ the memorial 
figned and fealed ; and, the oath being fp niade, he leaves 
the memorial, together with the will, probate, or office- 
copy, on which the certificate of (he regiftry is indorfed, as 
4ire£led by the ftatute, and that frequently within four or 
4ve days after; when the will, probate, or office-copy, is 

63 Ictch^^ 



f 9S The Disposal ^/ a Person's Estate 

fetchcij and die regiftcr paid his fee fojr rcgiilcring,— f*» 
The form of the memorial is as foUaws ; 

A Mbmoriax to be rcgiftered purfuant to an z& of par* 
liamcnt made for regiftering deeds, &c. within the 
IfFeJi^ Eaft^ or North Riding ef the county of Tork^ or 
the county of Middiefexy as may be the cafej. 

The probate of the laft will and teftain^t of A> B* <^ 
-* bearing date the day of — - and conceFiiing 



All [here purfue the words of the will] which faid will is wit- 

neffed by C. D. of ; E. F. of 5 and G. H. 

of . And this memorial is required -to be regiftered 

purfuant to the above mentioned aift, by me J^ K. -one of 
the devifees in the faid will mentioned : As witke^s my 

band and feal this ^^ day of ■■ in the y^ar of our 

Lord 17 . 3^ 

Signed and fealed | JOHN KEMP. ^^ 

in th^ prefence of i & ^ 

Charles Duir. *— ' ^ 

Luke Mttford. 

For regiftering deeds the form of a memorial varies very 
little from that ufed for a will ; but I {jt^W omit mentioning 
any more here with refpe<£l to deeds, as being foreign to this 
fubje£^, and fhall now proceed with what was propofed in 
refpeA to prodors fees, and taxing their bills, and therewith 
conclude this chapter. 

In divers cafes it hath been held, that prodors fees are not 
fuable for in the ecclefiaftical court, but may be fued for in 
the temporal courts ; from whence a prohibition may be had to 
ftop proceeding in the ecclefiaftical court, if fuit (faould be 
there commenced ". — Upon proper application, as by petition 
from any fuitor, or perfon that fues, in the ecclefiaftical court, 
the judge thereof has an undoubted right to tax the proftor's 
bill. The method of doing it, as ufually pra£Hfed, is, for the 
judge to refer it to the regifter, direfting the refpeflive 
parties to attend him if they think fit, one to make his 
n Sec prohibition c!efcnbed> page \%% 

^xceptionSj^ 
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^%0^fi\w%, aad the other to juftify the feveral ariicia or 
iietne of his bill % «nd the regifter to make his report to th« 
Jtt<l8*f wbo thereupon proceeds to tax the bill. If the rci- 
^ifler has tmy doubt, the affiftanqe of the other prodlors may 
Imt required* The fees ali^dged to be given to counfel, if 
denied by the client, as aUb his demand £>r any unuiual or 
irSKtraordinary articles which do not appear from the pro- 
ceedings in the caufe, mufl be cleared up to the fatisfa(^ik)n 
-of the judge, cither by the profior's oath (if he voluntarily 
offers it, and there be no affidavit to the contrary), or by 
receipts and vouchers from thofe to whom the money is aU 
ledged to be paid, or by producing letters and orders from 
his clients 



CHAP. V. 

Cf EpctCiHon^ andfucb Admtnijirators who have 
the Adminifiration granted with the WiU 
annexed. 

THE office and duty of thofe adminiftrators who have 
the adminiftration granted with the will annexed, be- 
ing, as we have feen in feveral parts of this work, very little 
different from that of executors, we fball now take a view 
of both, as with refped to their power and what they are in- 
terefted in ; their getting in the deceafed's efFe£ls ; and what 
(hall be aflets in their hands to make them chargeable \ their 
office and duty in paying debts and legacies. And as to 
debts, we (hall here take notice of fuch as are barred by the 
ftatute of limitations, and of fome that are to be paid with in- 
tereft : and then of legacies ; and when the fame are to 
be paid ; and what intereft fhall be allowed thereon. Like- 
wife what executors and adminiftrators are to obfcrve before 
they pay legacies ; and with refpeft to paying infants and 

• % BQrn*s Ecclef. Law, 233. 

O 4. married. 
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married women. In what courts legacies are to be fued for i 
and cafes in which fecurity may be required for paying the 
fame ; of legacies and bequefts to charitable ufes. But as 
fome of thofe particulars have been difcufled in the former 
part of this work, we fhall now have occafion only to take 
a curfory view thereof, and make a little addition to what 
has heretofore been mentioned '^ but with refpe<St to legacies, 
which we have hitherto fcarce touched upon, thofe will here 
require a difcuiSon, as they fhall have, after fome notice 
ha$ been taken of the other particulars. 

With refpedl to the power an adminiflrator hath by vir- 
tue of adminiftration obtained from the ordinary ; this being 
very nearly allied to that of an executor, except in a few 
particular inftances wherein the executor diiFers from an ad- 
miniftrator, we need here only refer the reader to the firft 
feftion of the fecond chapter of the Law's Difpofal * ; and to 
what has been mentioned under the head of proving the 
will ^, for a difcovery both of the executor's and adminiftra- 
tor's power. And as what the adminiftrator is interefted in 
hath been treated on, and being the fame with what an exe- 
cutor, as fuch, has intereft in, we may refer to the fecond 
fe£iion of the laft mentioned chapter ^, and to what has here« 
tofore been mentioned**, for a difcovery both of what an 
executor and adminiftrator is interefted in. And as to get- 
ting in the deceafed's effects, and what fhall be aflets in the 
adminiftrator's hands to make him chargeable; this likewife 
having been treated on % as well as his ofEce and duty in 
paying debts ^; and being like applicable to an executorji 
we fhall now make fome addition to what has been men- 
tioned with refpefl: to aftets, as where any real eftate 
is devifcd for paying debts, and where the fame is mort- 
gaged, or charged with the payment of a fum of money at 
the time, or before it was devifed j that thereby may be feen 
what an executor or adminiftrator may have for paying the 
(eftator's debts and legacies with, befides what has been 

* Page *p. <l Page 155, 156. 165. 173, 

t> Page 173. « f'4ge43. 

f P^jc ft£|. f Pifgc ji, 

mentioned^ 
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mentioned'* So likewife, we fhall make focne addition to 
what was mentioned with refpefl to debts, as concerning 
thofe that may be barred by the ftatute of limitations, and 
debts to be paid with intercft. 

Whbrb any real eflate Is devifed for paying debts, 
we may obferve the general rule is, that the perfonal eftatc 
(hall be firft charged with the payment ofdebts and legacies; 
and the teftator cannot exempt it from being liable to his 
debts, as againft creditors ; but as between heir and execu« 
tor, he may charge them upon his real eftate, which is not 
primarily liable, and difcharge the perfonal eftate : but, al- 
though there are feveral ways by which a man may give his 
real eftate for payment of his debts, yet if there be not in the 
will, either exprefs words, or a manifiji intent of the tef* 
fator to difcharge the perfonal eftate, it ftiall be iirft liable \ 
And in all cafes it (hall be applied in difcharge of the tefta^ 
tor's perfonal debt, or general legacy, unlefs he by expreft 
words or manifeft intention exempt it ^ 

If a man devife real eftate to be fold by one for payment 
of his debts and legacies, and make the fame perfon his exe- 
cutor, and die ; the money made by fuch perfon upon the 
fale of the eftate, fhall be afTets in his hands, and confe- 
quently liable to the payment of the teftator's debts and le- 
gacies '^.— Where real pftate is devifed to one for life, with 
remainder to another in fee, and the eftate is charged with 
the payment of a fum of money, either by a former devife, 
irnt-charge, or mortgage, the tenant for life fhall contribute 
and pay a proportionable part of fuch fum ^ ^ as where the 
real eftate was devifed in the manner juft mentioned, and 
being mortgaged for a certain fum, it was decreed that the 
tenant for life fhould contribute one-third, and he in remain- 
der two thirds, to redeem ^ \ notwithftanding in this cafe 
it was obferved, that the teftator had left aifets fufficient to 
pay the debts; which the remainder-man prayed might go 
to the payment of the mortgage, as it would, in cafe the eftate 
had not been devifed, but had defcended to the heir at law, as 

e Page 45 — 50, k I Roll's Abr. 910. 

^ I Wilfon Rep. %^t 1 Cufe of Hayei and Hayes, i Ch«« 

i Cafe of Ancafterand Mayer, 1785* Ca. 223* 

Brown's Cha. Rep. 154, i P, WilU « Cafe of CorAilb and Me«r. iCha. 

f 94. Notp I. 4 edit* €«• 271* 

heretofore 



ftoi The DrsposAi. ^f/i Pw30k's E«tate 

beretofone (hewn ia page 93, where we mencloned diat per^^ 
ibnaleftalie muft go in dtfcharge of the rpal ; but if A, feifcd 
in fee» jodortgages his land, ka^Uig B his fon and heir, anj 
B dies leaving C his heir, B*s perfonal .eftate (hall npt b^ 
applied to pay this mortgage, becaufe it was not B's debt ; 
fo though the mortgage being' transferred in B's time, B co- 
venants to pay the money, yet the debt not being original^ 
Ibe debt of B his covenant is only a fureiy, and the land 
&t original debtor, which C £hidl therefore take with the 
hwrthen. And a teftafcor may fo exempt fats perfonal pftale^ 
us that although a peifonal debt he fecured by mortgage, th^ 
jreal eftate (hall answer it ; and lands fubjed: to, or devifed 
iac payynent of debts, may be liable to difd^rge mortgagjej 
lands either defoended or deviled \ 

By this it may be perceived, that an executor might hare 
tnore in his hands for difcharging debts, than was miention- 
led in the former part of this work ; and with refpedl to le- 
gacies, which remain to be confidered, thofe claim the next 
regard ; and after the debts are al} difcharged, muft be paid 
l)y the executor, fo far as his afiets will extend : and here he 
is not allowed to give himjyf the preference ® by retainiiig, as 
in the cafe of debts p. But before we enter on the difcuf- 
lion of legaeies, we fliall advert to what was propofed with 
refped to debts barred by the ftatute of limitations, and 
tlcbtsto be paid with intpreft. 

By ftatute 21 Ja* I. c. 16. commonly called the ftatute of 
limitations, perfons are barred of anions for debts due on 
jfiipple contrad, or for arrears of rent, and of adlions that 
laay be had for fome other purpofes ; unLeis the fame be 
)}rought within dx years after the cauie thereof commenced^ 
pr after the debts or rent bepa^e due : but in this a.<ft there 
^e exceptions with refpe£t to infants, perfons beyond fea, and 
fame others. And there are means by which the bar of the 
4£tipn may be iaved^ and' the^debt revived s as it is clearly 

n I p. Will. 294. Note !• s Ibid, was determined that the perfonal eftate 

€^4. Note I. 4 ejdit* in the pafip of fliould not exonerate the reat fram f ay<» 

XTfoifddle iti4 Tweddlei 1787, wheye a ment of the mortga^ debt, a 3rQ« 

man purchafed an efiare fubjeA to a Cha< Rep. loi. lUid. I5£« 
|QOrt|agei »nd covenamed with the o Black. Coni\« 2 V. n^, 
inortgagor to difcharge the mortgage, it P Mentioned page 27. 

agreed. 
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agreed, -th^t if af^er fix years the debtor acknowledges the^ 

debt) and promifes payment thereof, that this revives it and 

brings it out of the ftatute; as if a debtor by premiflbrf 

note, or iimple contra^, promHes wkhi^n fix j^ears vof the 

ffcSlion brought, that he wiH pay the dd>t ; <faough ^is ^^% 

banned by the ftatute, y«t it is revived hy the |]traiT|ire» which 

-being pcoved, an »Aion may be iupp^rted for the recovery 

of it ; the ackaowi^goient and pfomife being a new evi.- 

idence of the debt^. And if the debtor by his will dire(^s^ 

that all his debts (haU be paid, or make any provifion for the 

payment of his debts in general, this will rev^ive it, ^afid 

t>ring it out of the ftatute, and make his executoi^ liable ^»«- 

'Wliere the debt is ^confidei^able, aad there is daoger of iii 

being barred by the ftatute, it is con^i^)^ fpr .the ci^ditair 

^tbin the fix years after the fame was contra<3ed, to fue o.u^t 

a writ, as by way of commencing an adion againfl the 

4ebtor 5 which writ his attorney gets returned by the (heriff, 

and then enters it on a roll, which he files with the proper 

officer ; and hereby the debt is faved from being barred by 

the ftatute at the expiration of fix years, as it otbcrwi6 

jEnigi^t be. 

With refped to intereft due on debts, of which oieAtion 
has been made* : It feems that where a man devifssiAsn^ 
eflate for payment of his debjt-s, $h»t thofe due on ifrntple CQfh- 
:^ad, as well as others, ihall carry intereft^ becaufe ihe re;i.l 
eftate, being now the fund o»t of which the debts are to he 
paid, yields annual profit'. Yet where the real eftate is 
charged only with the payment of debts, lord dianccHer 
Hardwicke feemed to think, that on a general iemife cflandtf 
4imple contr-a6l debts ought not tP carry intereft "• 

In the cafe of Newton and Bennett H. 1784, where 
the defendant, as exec^or» kept the money of his teftator 
jn his hands, without accounting for a long time, and 
employed \t in his trade; and being fued by Newton .a 
creditor. The queftion was, whether he mall pay in- 
tereft? By the lord chancellor : There are many fayings 
in the books, to prevent it being laid down as a general 

9 t SaUc. 18, sg. 5 Mod. 4^51 426. truftee» to pay debts, t^ refidue to the 

' Prec. Cha. 385* ufe of the truftee ; the fimple contraft 

• Page (7. debts were not allowed to bear ioter^. 

t 2 P. Will. 26. But if the creditors had filed bills, and 

9 Barnardiilon, 230. In the cafe of obtained feparate reporta, frosn that tioie 

Shirley Bod- Earl Ferrers, £• 1779, their debts would Have carrif^d jJ^tftKOft. 

^here money was raifed by deed upon Brqwa*i Cha, Rep. 41. 

Uad, «Qd invefic4 in the i»«^ of 9 

rule, 
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rule, that an executor fhall pay intereft for money ufed in the 
courfc of his trade 5 but it does not follow that he may keep 
the eftate of his teftator for a long courfe of time idle, from 

the perfons entitled to it by the will. The doSrine I am 

defired to lay down is, that an executor may keep his teftator's 
money, and apply it to the ufes of his trade, without being 

liable to intereft. It has been argued to this extent, that, 

if the executor is folvent, he fliall not pay intereft j if he is 
not, he ihall.'— — I cannot fee the rcafon of that cafe. It is 
jmpoiEble this fhould have been laid down as the law of the 
court. I do not fay, he ihall pay intereft on the ground of 
his having called in a debt which bore intereft, becaufe an 
executor has an honeft difcretion to call in money which he 
thinks in hazard ; but when it is called in, and made profit 
of in the way of his trade, I think he (bould be charged with 
intereft. The books fay, he (hall not, becaufe it might be 
loft, and if it was he muft havei anfwered it. .^— -This argu^ 
ment would apply equally to the cafe, where the executor 
makes aftual intereft j for the party to whom it is lent may 
Wcome infolvent. When the executor did not apply the 
money to the ufes of the will, or bring it hither, I muft take 
it, that he kept it for the purpofe of making advantage of it 
in the way of bis trade,— Prom 1760, Bennei had not a 
colour of reafon for not applying it. — He has not fliewn any 
leafonable caufe for keeping the money, but has done it 
iperely for the fake of ufing it in his trade \ be therefore muft 
i>e charged with intereft '• 

In the cafe of Pfriins and Baynton^ E. 1784, where the 
defendant had made intereft of money, and the queftion was, 
whether he fhould pay intereft, and what intereft, for a fum 
of 8681. which he had received as adminiftrator to his 
brother, and kept for five years, and fr6m time to time lai^ 
it out in government fecurities ? The lord chancellor ordered^ 
that intereft fhould be paid upon the 8681. from 1778, when 
it came into the defendant's hands, to March 1783, when 
it was paid into court ; and that fuch intereft fhould be ^% 
the rate ©f four per cent^. 

^ Browfl*s Cbi. Rep. 359. J Rid, 375, 

tpCACJW^ 
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iLifiGACiSfi, as we have lately hinted, are to be paid after 
debts; and where there is no time limited for paying a 
legacy, the executor ^as one year after the teftator's death for 
paying it ^, in like manner as heretofore mentioned concern- 
ing diftribution by the flatute ^.-^It is held that the ftatute 
of limitations is no bar to a legacy, although it may havp 
b£en due twenty years before demanded ^* 

A LEGACY is a bequeft or gift of goods and chattels hj 
ixrill or teftament ; and the perfon to whom it is given is 
ftyled the legatee, which every perfon is capable of being, 
unlefs particularly difabled by the common law or ftatutes'*^ 
as traitors, popifh recufants*", artificers going out of the 
kingdom, and exercifing their trades in foreign parts^: per- 
ions for the fccond offence denying the Trinity, or aflerting 
that there are more gods than one ^^ and fome others. 

This bequeft, being of goods and chattels, vefts in the 
executor, as has been mentioned '', and the legacy is not per- 
feft without his afflent j for if I have a general legacy of lool, 
or a fpmfic one of a piece of plate, or horfe, or the like, I 
cannot in either cafe take it without the confent of the exe- 
cutor *, whofe bufinefs it is firft to fee, whether there is a fuf- 
ficient fund left to pay the debts of the teftator, to which the 
pcrfonal eftate is always liable, as we have lately fliewn *^. 
And, in cafe of a deficiency of aiTets, all the general legacies 
ihall abate proportionably, in order to pay the debts ; but a 
ffecific legacy is not to abate or allow any thing. by way of 
abatement, unlefs there are not fufficient without it» . So 

a % Salk. 415, the other han<), a mere bequeft of quan* 

^ P*ge 64, tity, whether of money or any chattel, 

^« % Freem. Rep. %%» it a general legacy, and the purpofe to 

d Black. Cona. % V. 51s. which a general legacy is to be applied 

c Defined page lox* will not Itlter its nature, i P. WiJh 

< Stat. 5 Geo. I»c. 27. ^40. Note i, 4 edit. In the cafe of 

g Stat. 9 & 10 W. c. 3»» ji/hburner and Macguire, July, 1786, 

t» Page 156. lord Thurlow made many learned pb« 

i Co. Lit. III. A Jpectfic legacy iervations on the diftiAion between 

(ftriAly fpeaking) is faid by lord Hard- Specific and ^rn«ra/ legacies, and decreed 

wicke to b^ a bequeft of a particular the principal of a bond for 3500I. to be 

chattel, fpecificallydefcribed and diftin- a fpedfic legacy (notwhhftandihg the 

gtiiihed from all other things of the fum was named), and to be adeemed 

fime kind, or (in other words) an in- pro tanto, or wholly, by the teftator 

dividual legacy. Money therefore, if having received part of it in his life 

Efficiently diftinguilhed, may be the time, as a dividend under the; bank* 

lubjedot a fpecific bequeft, as, money #uptcy of the obligor, a Bro. Cha« 

in a certain cheft. — So of ftock.— -So Rep. to8; 



a bequeft of part of «. fpecific chattel k Page 201. 
ivy be equally a fpecific legacy. Oa 
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i]|X>frd)e faiAe (jrinciple^ ii^ the legatees have beetf paht tMf 
Ifgaoiesy they are afttfrvm^d^ obiiged to i^ftmd sr ratable paft^ 
if ddte (houid oofii6 irf itiofe than ftfrfitti^C to e^diauft tbc. 
rtfidmm^ after the tegaicies paid ^ 

WHlTRt rfny fegaty or perfcntil cftatt h ghren to one, hii' 
executors, adminiftrators, and afBgnis, or any r6al eflfate' 
to one and his heirs (as is common with refpedl to legacies 
of perfbnal effate to ftiew the teftatof 's intention, and fo . 
with ref|^e£^ to real efiate^ to fhew wh»t eftate the devifee or 
fi^Con to whoQi the fame is devifed fKouM have therein) ^ if^ 
the legatee or devifee die before the tefiatorj what was given 
t&em will be Io(t^ the fame as if a legacy, of if real dlate 
i&ould be given to o«e perfon abfolutely, without any mem- 
tfon of any other perfon to whom it feould go in cafe of his 
death ; as here on the death of the perfon to whom the per- 
fortal efkrfe is grv^eny if hr die befoire the tefta^tor^ tfie tegacy 
wiiH undoBbtedfy be loib oi* lapfed'^y and fifnk into the teftduom 
of tke tefiator^s' perfonal- eftafee; aiid il^wa>nted for paying 
dbbtss 6r othti* legadas^ iMfft be applied by tiie executor fop 
thatpoprpofo^ if notwaAtfed, muft jO'to thte refiduary legatee 
if alny one is appointed ;• and i^ nO' refidiiary legatee is 
appointed,' then< the fa^me fi^U be^ ixfp^i&i' o^ m m^nneF 
heretofok% flvev^n*''. And, as to tfce ifeat eftate,- it will bd as 
if no devife thereof bad been mad^, a^ the dmne wiilde-^ 
feend to the teftaior's heir at law. Bii« if the tcftator by hie * 
will gives a^I^cy^ as it may be,^oF 2doK a-piece to YAt 
children payaMe at their feVeral ages of tv^^«y-one y«ai^ 
or days of marriage, and directs that if either die, his or her 
fli^re Aall go to the furvivor ; here, if either of riie childreii 
die before the teflator, the furviving children fball have the 

1' Black. Com, % V. 512.— Legatees the furptus at a legac]r to bit /oo, on»a 

CBthe bf<}u«ft\>f partofafpieciiiccbaC* deficiency of aflets he was allowed to 

tHy thoDgh not liable to abatement come in with the other legatefcs ; jretef 

with general ^atees, yet mud abate this cafe tiie^efeot lord chaoCellorhti 

proportionally amongftthemlelvcs upon ezpreiTed a di(approbatiqn» I F. Willi 

deficiencyoff^ccifie things beq^ueatbed, 305*306. Note 1.4 edit* 
or OD deficiency of general aflets for >" Cafe of Maybanlc and Brco!cvM« 

payment of debts. iSo, fpecific legatees 1780. firowa*s Cha. Rep. S4* Jn thii 

oTdTftin£l chattels fhall abate propor- cafe it wasconteadcd for parol evidence 

tipnabl^. on deficiency of general alJets. to be 1st in to prove^* that the teftator 

1 P. Will. 540. Note i.4edit. — Where knew at the ti^neof making the will; 

the refidue is not beyond the value of that the legatee was dead; but it could 

the legacies, the reiiduary legatee takes not be admitted. 
nothing* Jiut in a cafe under Ipecial n P3ger55t 15.6* 
circmniUacep, where a teflator meaat 

dectafed's 



deeeaife^s ifa»ir«, and tbe legacy will mt be lapfed %«-^When 
^ legacy may be exting^iifaed and gone from tbtt legatee by 
means of a fortune given after the will was made,, may b» 
perceived by. what has been mentioned under a preceding 
bead) where we have referred to cafes wherein one of two le- 
gacies given to the fame perfon, by the fame will, may be ik 
revocatidn of one of them ^ 

If a contingent legacy, or legacy depending upon foriie event 
Aat may or may not happen, be left to any on^, this may 
become a lapfid legary, although the legatee fufvive the tcftaf-- 
for s a» if a fAaH devirfe to his dbuighter rooK when five ihallr 
be married, or to his fon when tie attains his ftdl age ; or if 
he attains the age of twenty-one, and tiaey die before that 
time,^ their legacies are lapfed ; but it is otherwife if th^ 
dfevife was to them to be paid zt their ages of twenty-one **; for* 
a legacy to one, to be paid when he attains the age of 
t«»^enfy-one years, is a vejied legafcy; an intereft whtch- 
tfotiMieoets in pt'efimij ot immediately on the deadi of the^ 
teftatory ahhougii it ht folvendum m futurof or to be paid m 
faUiF€ sr and if the legatee furvive tke teftator, although he- 
die before that age, his reprefentatlvesihall receive the legacy 
out of the teftator's perfonal eftate, at the fame time it would 
liave become payable if the legatee bad lived. This diftinc* 
tiorl is' btirrowed from the civil law 5 and its ademption in tftc* 
tt?rtp6rtil« eotrrts isf not fo m«h cwing to its- inttinfic eqiiitfy, 
as 1^' ttl having, bcetr before adepded by the ecclefiafliicat 
courts, FoF,fince(hechain«eryhaS'aconeiiiirefi<ij:i*rifdi&ioi» 
with then), in regard to the recovery of leg^eies^ it was- 
reafonable there Ihoufd be a conformity in their determina- 
tions, and that the fubjeft fliould have the fame meafure.of 
jtrflice riV w&ateter court he ftred. Etrt if fuch* Jegaeirt "be 
ckarged u>pOA a real tiha^ in boih cafe^ th^y iksdi \z^{^%f 
the benefit of the hei» ; for with rogand to devifesr affedttng 
i^eal eAate^ the ecclefiaflical court hath no concurrent jur if* 
di<3ioa% 

P Sec page iSy.—Where a legacy cutcd in the court of chancery, oven 

^'^en tiy^a'debtor to liiir creditor may be «nttun- this la4* cinfuty, i't t«4>ti1xl liot* 

prefiMlKd a- faci«fa^«n- fbt t4i9 debty> only boeiidieit toau^ptto-eater upom 

fes page 155. A 1-gacy adeemed by aO the particular fubileties apd refine* 

ffk^ teit««or refielving part* MdoT a kt^ ftit^Hi'xhio wUeh'tUit'do^f4nehatfb^n 

tu^e of bamkrootcy, fee ppge 205. fpun our^but iikewife inconrgdiot witl:^ 

^ Law of Tell*. 234. the dcfign of t'his work j «re murt chere- 

«r Black. Corn, a V, 513. To de- fore refer to the adjudications that have 

. terinine the veftin^ of contingent lega- been hereonr the raoderp cafes whereof 

des bequeathed in a variety of formi by being tately coUe^Ted In 2 P. Will. 6ia« 

difTercAt tefta€or>| fach a number of Note x. 4 edit. 
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. As to intereft due on contingent legacies, and Iegade$ payJ^ 
able to children when they attain twenty-one years. By lord 
Chancellor Hardwicke, in a cafe before the court of chan- 
cery : Thofe kind of cafes, how far a legatee, who is nott 
entitled to the payment of the legacy immediately, fliall have 
intereft in the mean time, depend upon particular circutn-* 
fiances ; as upon rclationfliip, upon the necefBties of lega- 
tees, and moft of them upon the particular penning of wills; 
fo that there is hardly one cafe which can be cited that is a 
precedent for another; and although in thefe cafes fome^ 
things dre certain, ai where a legacy is given generally at 
liiarriage, or at twenty-one, there the vefting and time of 
l^yment are the fame, and (hall not veft till marriage or 
twenty-one, being given generally, as when married or 
attain twenty one, without paid or payable being mentioned ; 
tnd where a legacy is adually vefted, as being given to an 
infant papble at 21 ; in either cafe it (hall not carry intereft, 
ttnlefs fomething is faid in the will that fhews the teftator's 
intention to give intereft in the mean time. But thofe cafes 
are fubjedl to this exception, if it is in the cafe of a child % 
then, let a teftator give it how he will, either at 21, or at 
marriage, or payable at twenty-one,, or at marriage,, and the 
child has no other provifion, the court will give intereft by 
way of maintenance ; for they will not prefume the father fa 
unnatural as to leave the child defiitute^ 

Ik the cafe of Chaworth and Hooper ^ T. 1780^ where 
there was a devife of the reddue to an infant payable at ai» 
with a remainder over, in cafe of her dying under that age» 
The queftion was. Whether, as the infant died under age, 
the intereft, from the death hi the teftator to that of the in-^ 
faqt, fliould go to the infant's reprefentative, or to the re- 
mainder-man, that is, the perfon to whom devifed, in cafe o( 
rfje infant's dying under twenty-one ? By Mr, baron Eyre, 
for brd chancellor : The whole refidue is here given te^ 
the infant i what |§ to become of the produce ? Where 

• Cafe of Heath lAd Pcrry^ 1744. 3 Atk. xai» 

would 
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would the ufe be if it was a fpccific thing, or the rents if it 
was land ?^ — The intereft is the natural produce. It is not 
a charge upon any body. The produce muft go to the per- 
ibn who has the thing liable to be divefled : when divefled it 
muft from that|moment go to the perfon who comes in^ and 
decreed accordingly ^ 

It hath been determined, that where a legacy is devifed 
generally, and no time afcertained for the payment, and the 
legatee be an infant, he (hall be paid intereft from the firft 
year after the teftator's death ; but if the legatee be of full 
age, he (hall only have intereft from the time of his demand 
after the year ; for where no time of payment is fet, it is 
not payable but upon demand, and the legatee (hall not have 
intereft but from the time of his demand, ^except he be an 
infant, to whom Ja^hes or negligence is never imputed. But, 
where a certain legacy is left, payable at a day certain, it 
muft be paid with intereft from that day\ 

Where a legacy is given charged on lands or money in 
the funds^ which yield an immediate profit, and there is no 
day of payment mentioned, the legacy fliall carry intereft 
from the teftator's death. But where it is charged on the 
pcrfonal eftate, which cannot be immediately got in, there 
the legacy bears intereft only from the end of the year after 

the death of the teftator". If a legacy be brought into 

court, and the legatee hath notice of it, fo that it is his 
fault not to pray to have it, or tliat the money (hould be 
put out, in fuch cafe he fhall lofe the intereft from the time 
the money was brought into court, unlefs it be put out by 
the court, which iif it is, the legatee (hall have the intereft 
it yields *. 

Before an executor or adminiftrator pays a legacy, for 
which he has one year allowed after the teftator's death, 

» Brown's Cha. Rep. 8». « » P. WiU. %$, 27. 

< Prec. Cha. i6t. % Salk,4T5. * lhid.%j, 
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where there is no time limited for paying it, as we have 
lately Teen y ; he (hould firft obferve what debts are unpaid* 
and how far his aflets, or what he has of the teftator's eftate 
will extend to pay them ; fecondly, what general or pecu- 
niary legacies are to be paid, and what he has to pay them 
with, and whether it will be neceflary for any abatement^ 
fpecific legacies not being to abate if there is enough befides 
to pay the debts * ; and herein it behoves the executor to be 
careful, the rule being, that where an executor pays a 
legacy, the prefumption is, he hath fufEcient to pay all 
legacies, which the court will oblige him if folvent to pay % 
If the executor hath made an inventory in fuch manner as 
heretofore (hewn ^, and there are not effefts fufficicnt to pay 
all the legacies, it feems, that before he hath paid any legacy 
he may retain a ratable part or proportionable dedu^ion 
from the general legacies, in order to pay them proportion-* 
ably ; and herein he cannot prefer himfelf, as has been men- 
tioned ^•— — On what ftamps the executor is to have a dif- 
charge for the legacy he pays, hath heretofore been (hewn **• 

With refpefl to paying legacies to infants ; in a cafe 
where the teftatrix gave the bulk of. her fortune to her exe- 
cutor upon condition that he paid three feveral legacies of 
lool into the hands of three children, within a year after 
her death, which the executor accordingly paid ; one of the 
•children being then i6 yearsr old,, another 14, and the 
youngeft 9. And after this the children brought their bill 
in chancery againft the executot to be paid their legacies^ 
fuggefting that the money paid during their infancy had been 
imbeziled by their fether, who was now infolvent, and 
that this was a fraudulent payment to the father. The 
executor, in his anfwer to the bill, denies that he ever 
knew of this money coming to the father's hands. By lord 
chancellor Hardwicke : In cafos where the legacies have 

y Page »os, b Page 37, 3S. 

» Mentioned page 205* . « Page to^. 

a z Vei. 194; ' Page 64. 
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b*en ver/ finally the payment thereof into the hands of 
tniilors has been allowed by this court ; but in this cafe^ 
!iiotw)thftanding the furh is above lool, I will not ftrain the 
rules of this court to make an executor pay it over again. 
Yet, after his lordfliip had looked into the cafes, the next 
day he faid that he found this a vtry doubtful point ; and 
ivould not determine it without taking time to confidef 
thereon, unlefs the executor would agree to give the chil- 
dren fomething; and upon the recommendation of the court, 
he agrees to give them 50I) ib be divided among them, and 
each fide were to. abide by their cofts ; and it was made part 
of the decree that the 50! was paid by the confent of the 
parties "• 

It a legacy, when due, be paid to the father of att infant, 
it is no good payment, and the executor may be obliged ia 
equity to pay it over again ; aa where a legacy of tool 
was devifed to ah infant of about ten years of age, an^ the 
executor paid it to the father and took his receipt for it ; 
and during fourteen or fifteen years afterwards the fon reiled 
fatisfied) on the father's promifing to give him the legacy ; 
yet at length the father and fon being joint traders together, 
beciime bankrupts, and this legacy of lool was, amoligft 
other tbirigs, affigned by the commiffioners for the benefit of 
the crcfditors ; whereupon the ailignee brought a bill in the 
court of chancery agaihft the executor for an account and 
payment thereof. The defendant infifted on the extreme 
faardfhip of hvs cafe if he fliould be obliged to pay it over 
again ; and that formerly payment to the father was allowed 
to be good. But the lord chancellor faid, he thought the rule 
of this court, in not fuffering parents to receive their 
Children's legacies, was founded on very good reafon 5 and 
therefore, to difcountenance and deter oth^irs from pay- 
ing fuch legacies to the parents, he decreed for the plain- 
tiff againft the executor ^ And where a Jegacy of 125I 

e Cafe of Phillips and Pa£C^ 1740. f^ Cafe of Dayley and l*olferf7, | 
% Atk, So. Bacon*! Abr. 484. 
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was given to an infant being but ten years old, and the^ 
fame was paid to his father^ who died infolvent, and of 
whom the executor had taken a bond to be faved harm- 
lefs ; it was decreed that the executor (hould pay the legacy 
over again, for he had paid it at his own peril by tajcing the 
bond ^. 

If a legacy be left to an infant under feven years of age, 
the father, or next of kin, on applying to the fpiritual court, 
are ufually afligned curators, and thereby enabled to fue for 
the legacy ; and if the minor is above feven years of age, he 
is to^hoofe a curator, and requeft the judge of the court to 
affign him. But although fuch curator may be aiSgned, it 
is not advifable for the executor to pay the legacy until fuit 
hath been commenced againft him ; for then he may pay it 
into the fpiritual court if the fuit be there commenced, and 
he be thereunto cited ; and thereby he will be difcharged ^. 
And when fuits have been commenced in the court of chan- 
cery, ^by guardians for infants legacies, and executors purfu- 
ant thereto have paid the money into court, they have been 
indemnified againft any future claim. 

In feveral cafes relative to paying legacies to infants, it 
hath been obferved that, where the legacies Were very fmall, 
the payment thereof into the hands of infants hath been aU 
lowed ; and in a caufe before the court of exchequer, M. 
1727, it was faid by the chief baron, that a legacy might be 
fafely paid into the hands of an infant having proper evidence 
of the payment ; as in Went worth's office of executors *. 
where it is laid down, that if the infant be fourteen years of 
age, the payment of a legacy to him will ftand good, and if 
the executor have proof of the payment, he is well enough 
acquitted from any fecond payment ; and it was thought by 
. Mr. Wentworth, that on demand and acquittance tendered, 
an executor would be fafe in paying a legacy to an infant of 
tender years in the prefcnce of his guardian ^. 

g I Cha« Ca. 245. i Bunb. 240. 

^ Oughton*s Ordo Judiciorum, 358. ^ Went. OBf. Exec. xr9> 120* 
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As to paying legacies to married women ; where a legacy 
of lool, being devifed by a father to his daughter, Eliza- 
beth Palmer, a feme covert ; and after the tedator's death, 
his executor pays it to Elizabeth, who fpends it in her own 
maintenance. Her<hu{band fues for it; and the queilion 
was, whether this was a good payment to the wife ? it being 
in proof that at the time of making the will. Palmer and his 
wife lived apart, and the. hufband did not allow her main- 
tenance, and fo it is a ftrong prefumption that the devifor 
intended this for her feparate uie. By the lord keeper : If 
it had been fo given in exprefs terms, the. payment to her 
had been good y but as it is, the hufband muft have it de- 
creed : he faid, that in cafe where a tenant paid his rent to 
his landlady, not knowing that (he was married,* yet the 
hdfband made him pay it over again, and no help forit, — . 
The will appointing the legacy to be paid within fix months 
after the teftator's deceafe ; the lord keeper likewife decreed 
the hufband intereft from that time ^ 

The fpiritual court, and court of chancery, are the courts 
where legacies are fued for, the latter exercifing a concur- 
rent jurifdi(Slion with the former, as incident to fome other 
fpecies of relief prayed by the complainant ; as to compel 
the executor to account for the teftator's efFeiSls, or to afTent 
to the legacy, or the like ^ \ and a bill may be filed in the 
court of exchequer for a legacy. 

In fome cafes an executor may be compelled to give fe- 
curity for paying a legacy; as where loool was devifed to 
a perfon to be paid at the age of twenty -one years ; and 
upon a bill exhibited againft the executor, fuggefting a de- 
vafl:avit, and praying that he might give fecurity to pay the 
legacy when due, it was decreed accordingly "• So where 
the teftator devifed 800I to an infant, to be paid by his exe- 
cutor when the infant fhould attain the age of twenty-one 
years, and ^he infant by his guardian exhibited a bill, that 
the executor might give fecurity for the payment of the mo-, 

1 Cafe of Palmer and Trevor, i Vern. » Blaclc. Com. 3 V. 9S. 
O^K Law of Teft. S5o» 4 Barn's n i Cha. Ca. ixi. 
lEcclei^Lawi 319. 
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ney, it was aceofdingly decreed *• And if a perfon poflefled 
of a leafe for yearS) devife that his exeeutors ovt ot the pro-* 
fits thereof, ftiall pay to every one ef his daughters 2cl at 
t4ieir full age; the executor may be fued in the fpiritual 
court, to put in fecurity to pay the legacies ; and as this be- 
ing to ifiue out of a chattel, no pMvibition (hall be granted ?• 
But where a legacy was given to a grand^daugbter to be 
paid at 21, or marriage; and if flie died before either of 
thofe contingencies happened, then to go over to another : 
lord chancellor Hardwicke was of opinion,, that as the le- 
gacy was devifed over, nothing veiled in the grand<^ughter 
till one of the contingencies (bould happen ; and therefore 
(he was not intitled to have it fecured % 

With refpec): to legacies aqd bequefts to charitable uAi, 
it has ^eea mentioiied, tb»t upon the conftruftion of the 
ftatute 9 Geo« 11. c. 36, a devife of land to truflees to be 
turned into money, and the money to be laid out in a chari«i 
^ble ufe, is not good : likewife,. ^hftt a d($vife of a esortgage 
or term of years, to be laid out in a charity, is void : and 
if money be given to he laid out in lands, this is expiefely 
within the a£t ; but money given generally is not '« If mo- 
ney be given to be laid out in lands or ctbirwifiy to a diari- 
table ufe, it hath been determined that fitch devife is good, 
by reafon of the words [^r oth£rwifi\. As where a man, in 
1738, made his will in thefe words : ^^ I will aoddefire, 
<' that my executors, within twelve months after my de- 
^< ceafe, do fettle and fecure, by purchafe of lands of in- 
*' heritance, or other wife, as they fhall be advifed, out of 
** my perfonal eftate, ope annuity or yearly paynaent of 
<« 50I, to be paid yearly and diftributed for ever, by my 
<* executors, their heirs aifd affigns, among the poor and 
^' indigent people of Lecke, in the county of Stafford, in 
** fuch manner as they (hall think fit. And my will alfo i$^ 
<> that my executors do fettle and fecure one other annuity 

• Law of Exec. 187, S 1 Atk. 505. 

p I Roira Abr. 285. r Page' 137, 138.. 
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« of 5I, to be paid yearly to the vicar of Leeke for the 
«' time being for ever, for preaching an annual fermon on 
^* the 1 2th day of dflober." And the teftator devifed 
the reiidue of his perfonal eflate to be equally divided be* 
tween his fifters, Mrs. Soreiby and Mrs. Hollins. By the 
lord chancellor Hardwicke : The only queftion in this cafe 
is, whether the devife of the two annuities of 50I and 5I to 
charitable ufes, is void by the late fiatute of mortmain ? I 
am of opinion, upon this a£l of parliament, that this bequeft 
was not void, and that there is no authority to conftrue it 
to be void, if by law it can poiEbly be made good. The 
%St of parliament is not at all aimed againft perpetual cha- 
rities mirely asfuch, or to prevent the cftablifliment or crea- 
tion of them, but is defigned againft the cafes of perpetual 
charities in landsy and (as the title imports) to reftrain the 
difpofition of lands whereby the fame become unalienable* 
The whole recital, and enafling part of the ftatute, take 
notice only of the unalienable difpofal of land, whereby heirs 
are diAnherited ; and therefore the alienation and conveyance 
of lands to fuch purposes are prohibited. And although 
there is ^ claufe to prohibit money being laid out in lands to 
foch purpofes as would make them unalienable ; yet there is 
no reftridtion whatfoever upon any one for leaving a fum of 
money by will, or any other perfonal eftate to charitable 
ufes, provided it be to be continued as a perfonalty, and the 
executors or truftees ar^ not obliged or under a neceility of 
laying it oat in land by virtue of any diredion of the teftator 
for that purpofe. If a devife in a will is in the disjundlive, 
and leaves to the executors two methods to do a particular 
thing by, the one lawful, and the other prohibited by law \ 
can any court fay, becaufe one method is unlawful, that 
therefore the other is fo^ and the whole bequeft void ? No 5 
for if one bequeft is lawful, that fhall be purfued, and 
take efFedt. It hath been argued againft this devife, that 
the words {for ever] fliew the annuities muft arife out of 
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fome real eftate, which only is capable of fupplying them 
for ever ; for perfonal funds are too perifliableand tranfitory 
in their nature to apfwer fuch everhfting annuities ; and if 
a particular fum were vefted in ftock, with defign to pur- 
chafe a particular yearly fum or annuity, it may happen the 
company may be quite diflblved, or the ftock may fall, or 
intereft be fo reduced, that half the annuity may not be pro- 
duced. But thefe objections may be over-ruled. For if the 
company (hould be diflblved, the principal ftock may be 
taken out, and vcifted in fome other company. And there 
may be annuities that may probably continue for ever, and 
yet not payable out of land. I will mention an inftance of 
one, which has lafted a century and a half, and may exift 
perpetually; which is. Sir Thomas White's charity, being 
a difpofition of money to be employed by continual rotation 
in loans to poor tradefmen, of feveral fums to be let for 
a fettled number of years, and then to be repaid. And any 
man may, at this day, give by will a perpetual charity in this 
manner. But if a man by will fecures fuch loans by lands, 
or purchafe of lands ; fuch devife fhall be void, and con-r 
trary to the late ftatute of mortmain. After his lordQiip 
had difcufled another point of argument brought againft this 
devife, as that the words [heirs and ajjigns"] did import a pur^ 
chafe in land, or fome real thing j he fays, I am of opinion, 
upon the whole, that there is nothing that makes. this 
bequeft void in every partj but that it is good in that 
way which the law does not forbid. But I would not have 
it queftioned, if a man fhould by his will direil a fum of 
money to be laid out in land, or upon rent-charge to be fe- 
cured upon land for any charity, and in the mean time (till 
It can be laid out) to be inverted in government fecurities 
for the benefit of the charity, but that fuch bequeft will be 
void ; becaufe the final end and intention of the teftator was 
^o difpofe of his money in land, and the inveftiture of it in 
government and perfon2\l fecurities till a proper purchafe of 
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land or rent-charge offered.— ^ As to the annuity of 5I, 
there are fewer objefilons to that than to the other : for 
there is no direction at all for any money or perfonal eftate 
to be laid out In land ; for the executors are only willed to 
fecure and fettle 5/ a year for the purpofe there mentioned, 
and it muft be fecured on a perfonal fund confiftcnt with 
the will and intention of the teftator, and nqt contradi3ory 

to the words of the a£l of parliament, And as it is often 

faid in the old books by the judges, that ^' I was by at the 
^< making of the a£l of parliament, and the meaning and 
♦* intention of it was then faid to be this or that ;*' fo I was 
by at the making of this ftatute, and it was at that very time 
faid by the legiflature, that it would, not hinder any chari- 
table diftribution of a perfonal eftate. Therefore it was de- 
creed that the devife was good ; and that the money fliould 
be vefted in South Sea ftock, for the charitable purpofes 
mentioned in the will *• 

Money given for ereSing an hofpital or fchool, hath 
been determined not to be within the before-mentioned 2iSt 
of 9 Geo* II. As in the cafe of Vaughan and Farrer^ Feb. 
1 751. John Allen, by his will, gave money to truftees to 
eredl, in fome convenient place in or near the city of York, 
^n hofpital for the fupport and maintenance of as many poor 
old men as the furplus of his efFeds would admit of, and to 
put in as many as they fbould think proper in their difcre* 
tion. And a bill being brought in the court of chancery for 
contefting the validity of the teftator's will. In the argu* 
ment for fupport of this charity, was cited the cafe of Gajtrll 
and Baker ^ 31ft March 1747; which was, where the tef- 
tator's reprefentatives had brought a bill for the refidue of the 
perfonal eftate undifpofed of by will> againft the truftees, 
who were alfo executors, and who claimed it for the charity 
\vi the ^iU) in thefe words : <^ I give all the reft and refidue 
• 1 Bura*i Ecdef, Law> 495, 

« of 
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" of my eftatc, of what ^atttre foever^ to truftees ; in order 
♦* to, and towards erefling a fchool for tbc education of pt)or 
*' boys,*' in fuch place, and in fuch mai^ncr, as the truftees 
ihould appoint. This was infifted to be a lapfed legacy 
by the mortmain a£):, and that erevfling a fchool muft mean 
buying and building. But the lord chancellor held, that 
creding included the founding, and confequently the main- 
tenance of the mailer j which was a different thing from the 
mere fchool place itfelf 5 but that the end might be obtained 
by hiring a houfe. And dirt&eA accordingly.— -^By the 
fcrd chancellor Hardwicke : This cafe conacsvery near that 
of the fchool r For a fchool imports there flioujd be fome 
place in which the children fbould be taught ; for it cannot 
mean that it ihould h^/ub dky or in the open air. So dotb 
an hofpital import fome plaqe in which thefe people ihould 
be entertained. There is no direction in this wiil^ that any 
part of this money ihould be laid out in building an hofpi* 
tal ; for ereSf as well imparts foundation as building -y and 
therefore it was fo conftrued in the cafe of the fchool ; and 
fo is the word erigimm conftraed in charters of fh«e crown 
^knd private foundations* There is nocbing in tbe ftatute 
prohibrtrng giving perfonal eibite to chanty, provided it is 
not to be laid out in la<i3d; and the words of the ilatute are 
aj^plied to improvident alienations to difinherifon of heirs. 
If a large perfonal eftate is left to truilees for a charitable 
ufe, which they direft, and there is no occafion to como 
' to a court of equity for direction, there is nothirrg in 
this ilatute reftrarining the truflfees from feyirrg out 
that in land ; becaafe by the expreft provifo, all pw* 
chafirs to take place in pofiefton^ are good, notwitik* 
iiraivdiiig t&is a£t of parUament, which is a flatter may 
f)erhap» yfmi a remedy, If iadeed thefe truilees were 
to come to this court for an eilabliihnien^t, I ihould 
never direft it to be fo laid out in land; but there ia 
ipothing illegal difabling the truftees from privately do- 
5 H 
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iQg it; becaufe the (latute makes good all purchafes to 
take eSed immediately in poflefSon. It is faid, turo pur* 
pofes are to be anfwered ; on^^ the ereding, the other, the 
maintenance of the perfoos : and that Aippofing the court 
fliould take it in the latitude I now do, as to che endow- 
ment and provifion for the poor, that may be anfwered by 
putting it out on the funds, yet the hofpital cannot be with- 
out a building ; that land fhould be bought for that \ and 
the plaintiff ought to have the benefit of fo much as the 
mailer ^ fhould think the value. I wilh I could come at 
that for this plaintiff, who is as much, or more perhaps, an 
objc£l of charity, than any of thefe people who may come 
into this hofpitaU It is unfortunate ; but yet I muft go 
according to fuch rules as will hold good in other cafes« 
Suppofe this happened before the ftatute, would it have been 
necefTary, any part of this money (hould be laid out in land 
to build an hofpital ? If the truflees had come before the 
court, and laid a fcheme, that a certain perfon would give 
a piece of ground to build this upon ; or if they had faidt 
there were in Tork feveral charitable foundations belonging 
to the city, and they would let them build thereon for this 
hofpital ; the court would undoubtedly have accepted it. 
Nay, they might have faid they would take a houfe in York 
for that purpofe : there is nothing in this ftatute reftraining 
tne giving money to build. The a£k of parliament meant 
to leave perfons to difpofe of perfonal eflate for a perpetual 
charity, but meant to prevent the great mifchief of giving 
land for that, or money to be laid out in land ; as that would 
lock up land from being ufed in a commercial way, which 
would be a detriment to the public **• 

In the cafe of the Attorney General and BowleSy July 24, 
1754. William Bowles by his will in 1745, gave to 

t The mafter is an o(fi«er of the tho<e sattcn are referred to be cz« 

court, iM eaUcd a mafter in chancery, ainiae4« 
of whom there are twelve in number, « % Vcsey, i8a* 
fn^ltfiing the ma^er of tb« roUf. Tq 

truftec« 
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truftees 500I, out of his perfonal eftate, upon truft to hy 
out part thereof in erefting a fmall fchool-houfe, and a little 
houfe adjoining for the maftcr to live in; the whole pur- 
chafe and building not to exceed ptool ; the remaining 300I 
to be laid out in the purchafe of land, or fome real fecurity^ 
foF the maintenance of the mafter. It was urged that real 
pcuriiy meant fubftantial, good, and efFedlual fecurity^ and 
therefore was not within the ftatute of 9 Geo. II. But 
lord chancellor Hardwicke held otherwife, and that he muft 
take the word real in the known, legal, fignification of it, 
and could not annex a new idea to it ; therefore, the 300I, 
legacy was void within that ftatute : but as to the 200I, if 
they could get a piece of ground by the gift or generofity of 
any perfon, not by purchafe, they might be at liberty to 
apply to the court to lay out that 200I in ereding a fchool- 
koufe thereon, but not to be laid out in land to builj 
upon ^. 

In the cafe of JVidmore and the governors of the corpora- 
tion of Qiieen AnrC% bounty, December i2> 1766, Mr. 
Waodroffe • the teftator gave 200I to the corporation of 
Queen AnrC^ bounty, to augment poor livings ; and direft- 
ed his executors to divide the refidue of his perfonal eftate 
into three parts, and to pay one-third either to the corpor:ltion 
of Queen AnrC% bounty, or the fociety for propagating thf 
gofpel ; another third to his moft neceflitous relations, by 
bis father's or mother's fide j and the third to fome public 

^ eharity. The legacy to the corporation of Queen Jnn\ 
bounty being held to be void, as by the rules of that infii-. 
tution, it muft be laid out in land ; the third of the refidue 
which was given to the fame charity, or the fociety for 
propagating the gofpel, was ordered on the fame account 
to be paid to the latter ; and the legacy of the other third to 

fome public charity^ was declared to be good ; but that the 
executors ought to difpofe of it under the eye of the court, 
and therefore were to propofe a charity to the mafter *. 

y % Vcrcy, 547, « Brown*! Cha, Rfp. 13. 

Henc|{ 
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Hence we may perceive how landed property is guarded 
from being afFedled by a devife or bequeft to a charitable 
ufe } and yet no reftraint is laid on money being devifed to 
fuch ufe ; but it is well in a devife thereof to bodies cor- 
porate, companies, hofpitals, &c. to be accurate in defcrih- 
ing them, as the following cafes will demonftrate, and like* 
wife further fliew the power and benignity of the court of 
chancery with refpedl to charitable bequefts. 

In *the cafe of the Attorney General and Hickman^ J. S. 
. by his will duly executed, gave his eftate to B, his heirs, 
executors, and adminiftrators ; and by a codicil writtea 
by himfelf and not attefted by three witnefies, declared the 
ufe to which he would have his eftate applied, in the words 
following : ** I would have the fame employed for encou- 
** raging fuch nonconformift minifters as preach God's 
** word in the place where the people are not able to allow 
** them a fufficient fuitable maintenance ; and for the cn- 
** couraging the bringing up fome to the work of the mi- 
«* niftry, who are deCgned to labour in God's vineyard 
** among the diflentcrs : the particular method how to dif- 
** pofe of it I prefcribe not, but leave it to their dif- 
** cretion, defiring you (meaning B) to take advice of C 
« and D." B, C, and D, all died before the teftator. 
In this cafe two queftions arofe, i. Whether both the 
truftees, to whom the difpofition and appointment of the 
faid charity was given, dying in the lifetime of the tefta- 
tor, that charity was not gone, and in the nature of a 
lapfed legacy? By King lord chancellor: The fubflance 
of the charity remains, notvvithftanding the death of the 
truftees before the teftator ; and though at law it is a lapfed 
legacy, yet in equity it is fubfifting ; and here is a fuffi- 
cient certainty of the tcftator's intention to revive it. The 
intention therefore of the party is fufficiently manifeft that 
this charity (hould continue within 43 Elii. c. 4. The 
fecond queftion, whether this be a fupcrftitious ufe within 
I Edw. VI. c, 14. difl'cnters being fuch general words as 
comprehend any perfons, however oppofite to the church of 

England. 
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England. By the lord chancellor : Thin cannot be a fii- 
perflitious ufe within the ftatute ; the difllenlers here meant 
are proteftant diflentcrs ading under the toleration ad 
1 W. & M. c. i8. : and decreed the rejiduum of the tef- 
tator's eftate to be difpofcd of to the charity, and ordered a 
fcheme to be laid before him for that purpofe ^. 

In the cafe of jyhite and White^ July i8, 1778. Rich- 
ard Holt, pofTefled of a conftderable perfonal eftate, made 
his will in 1769 j and after giving various legacies, difpofed 
of the rejiduum of his eftate in manner following : one 
half thereof he gave to the Foundling Hofpitat ; and if there 
Jhould be more than one of the latter^ then tofuch of them as his 
executor Jhould appoint. — He then appointed A. B. of, &c. his 
executor ; but the teftator afterwards ftruck out the execu- 
tor's name, and appointed no other executor, and died in 
1775. Benjamin tFhite^ the plaintiff, proved the will as a 
tdlamentary paper, and took adminiftration with the paper 
annexed, as one of the next of kin*. The defendants are 
the other next of kin, and the governors of the Foundling 
Hofpital^ and of the feveral Lying-in Hofpitals. -^-Tht plain- 
tiff in his bill infifts that the devife of the moiety to the 
Lying-in Hofpital heczme void by ftriking out the name of 
the executor, who was to appoint, and that it fhould be 
referred to the matter to report who are entitled as next of 
)cin. The defendants, the next of kin, alfo claim that 
moiety as being voic}. In fupport of the bill it was argued, 
that the appointment of the executor being revoked, the 
devife itfelf is revoked, their being now no perfon exifting 
who can appoint j and that the teftator having revoked the 
executor's name, he meanl to revoke the devife. For the 
hofpitals, it was argued that the obliteration of the name did 
not defeat the intent, fo as to prevent the money from going 
to fomc one or all the lying-in hofpitals. That it is im- 
poffible it fliould go as it was left ; but the court will ftand 

y 2 E(|f Caf« Ahr, 193. m^inner as has been deicrib:d| ptge 193, 

« Took the adflalnlAracion in fuch 194. 

* ia 
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in the executor's place.. All the rules (hew great latitude 
and liberality of conftruflion, and where the teftator refers 
tp any perfon who cannot aft, the court will carry the dc- 
vife into execution as near as may be. The cafes prove, 
that where money is indefinitely given, the court will exer- 
cife its judgment : If the teftator had given it to fuch a cha- 
rity as the executor (hould name, the court muft have applied 
it. By the lord chancellor : My notion is, that in the cafe 
of charities, this court derives a great latitude of authority 
from the cxtenfive nature of moft charities ; becaufe they 
cannot go upon the fame ftrift rules which prevail in pri- 
vate cafes : but that is well rqfolved into ^he purpofe and 
the mode. Where the teftator is willing it ihall go in the 
largeft extent, the court will follow his intent in marking 
out objefts. I wifli to purfue this method of conftruing the 

intent of teftators. The queftion is here, whether the 

legacy is void, the executor's name being ftruck out, and 
there being no perfon upon whom it could devolve, or whe- 
ther the. court will fuftain it ? It has been argued, that 
the court has great exteuit of jurifdiftion, in making legacies 
certain which were before uncertain ; and fecondly, in apply- 
ing them where it is not known to what ufe they were in- 
tended. There has been at all times an exercife of this 
authority, where a legacy has been doubtfully given. Here 
the teftator giving a legacy to the next of kin, and to the 
executor names a particular charity, a refiduary legatee ; 
the queftion is, only, how the truft (hall be carried into exe- 
cution ? -I remember to have read a cafe fomewhere, where 
a legacy is given to B, for the benefit of nonconforming 
minifters, with the advice of C and D. At the teftator's 
death B, C, and D, were all dead, yet the court fuftained 
the legacy *. It muft be referred to a mafter, to which of 
the lying-in hofpitals it (hall be paid ^. 

» This is the cafe of the Attorney b BrowA*s Chi. Rep. xi. 
General and Hickmao, mentiooed 
page %%i% 
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INTRODUCTION 

T O THB 

FORMS OR PRECEDENTS 

HERE LAID DOWN* 



A WILL is to be written oti paper or parchment without a 
ftamp; and whether it be began with thefe words* 
•* lii the name of God, amen/* or with thefe, '* This is the 
lafl will and teilament,'' is immaterial $ yet the former feeming 
to be the moil ufiial method, it is here pnrfued. The teftator 
(hottld be careful in giving a proper defcripdon of himfelf, as with 
refped to his chriitian and fumame, his place of abode> ^rade or 
occupation ; which is ufually termed his addition. Women, who 
were never married, ufe the addition oifpinfttr ; widows, that of 
Oiidft^jiKi which are fufficient without mentioning any trade or 
bufmefs. It is well to infert the ufual daufe, SLi,6ein^ in healtk of 
body ; or„ being feck in body, but of found mind, &c» 

Wit H refpeft to legatees, thofc alfo (hould be properly defcrib- 
cd, as thereby they may be diitinguifhed from any others; and 
the whole will (hould be fo formed as to leave no room for doubt 
concernin|^ the teftator's intention, and be written in one hand 
writing, (if poflible) without any interlineation or alteration, as 
mentioned towards the latter part 6f the explanation preceding the 
contents of our work ; and if any interlineation or alteration ihould 
unavoidably happen to be made therein, mention thereof fhould be 
made in the atteilatkm, as in No. V. pages 231, 2i%* The will 

Q^ ihould 
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Ihould be dated the day and year on which the teHator iigned it ;•. 
concerning which we have made mention in pages 151, 152... 
And he fhould put his feal as weU as his name to the will ; for 
although this is not required by the ftatute of 29 Car. II. even* 
with refped to real eftate, and as to perfonal efbite> we have (een 
in page 154, that Ibfs formality is required in executing a will 
thereof, than a will whereby »cal eftate is aifefted ; and that two 
witneffes are fuffioient, where the will does not concern real eftate r 
yet if a man derives his power of difpoiing from any deed, by 
which it is expreffed, that he (hall difpofe by writine;, under his 
hand and feal, &c. it is neceffary for the teftator to feal his will ; 
as by an omiffion thereof the difpofition hath been held void. 
And it has been held, that fbaling a will is not a fufficient figning 
within the ftatute; therefore^it is prudent for the teftator both to 
figa .^nd feal his will in fuch place, as we fhall point out at the 
conclufion of each of the forms or precedents hereafter laid down,, 
where fome further obfetvations will occafionally be made. 



y N U M B E R I. 

A MAN, poffeffed of Money^ Plate, Houfehold 
goods, a Lcafchold eftate for Years ; another 
for Years determinable on the Deaths of Three 
Perfons nanied in the Leafe ; and having divers 
Sums of Money due to him; but is not poffeffed 
of any Real eftate, gives the whole to his Wife. 

IN T H 6 N A M E o p Go D> A M B N . I John Stilcs, of Cheap£de> 
in the city of London, Linen-draper, being in heahh of body 
and of found mind, memory, and underibmmng, praifed be God 
for the fame,^ do make this my laft will and teftament in manner 
and form following : I give, devife, and bequeath* unto my be- 
Ipved wife Mary Stiles, all my money, fecurities for money, goods, 
chattels, eilate and e&ds, of what nature or kind foever : To* 
HOLD the fame unto my faid wife, her executors, adminiftrators 
and afiigns. And I do nominate, conftitute, and appoint my 
faid wife fole executrix of this my kft will and teftament, hereby 
revoking and making void all and every other will or wills at any 
time heretofore by me made, and do declare this to be my laft 
will and teflamehtr In witness whereof I the faid John Stiles« 

have 
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«hi[Te hereunto fet my hand and feal tfab daj of in 

the year of our Lord 17 •. 

8 1 G N B D ^fealtdt declared ^ and puUiJhed^ ^^ 

by the obonHnamed John Stiles » as and g* 2 
for his laft <will and teftament^ in the JOHN STILES, co S 

prejence ofusy 'who, at his requeft, and gj, ^ 

in his prefence, ha<ve fubfcribed our LJj 
names as ivitn^es thereto **. 

Thomas Jones^ 
Ralph Hicks* 

NUMBER II. 

An unmarried Woman, or Spinster, pofFeflcd' 
of Money, Houfchold goods, and other Pcrfonal 
cftatc. 

1. Wtlh to he decently butUd in her Parijh church. 

2. Gives 500/ to one Brother^ 600/ to another^ and 3O0/ W 
. a Nephew^ to be paid when he attains 2 1 Tears of Age \ 

the Intereji whereof in the mean time^ to be applied to* 
wards his Maintenance and Education. 
,.^. Rejidue to a Brother whomjhe appoints Executor. 

IN THE NAME o^ God, Amen. I Sarah Matthews, of 
German*ftreet, in the panlh of Saint James, in the liberty 
of Weftminfter, and county of Middlesex, ipinfler, being in 
health of body and of found mind, memory, and under- 
ftanding, praifed be God for the fame, do make this my 
laft will and teftament in manner and form following : 
1. First, I will and defire that I may be decently buried 
'2. in the parifli church of Saint James aforefaid; And I give 
and bequeath unto my brother John Matthews the fum 
of 500I; Also, I give and, bequeath unto my brother 
Wiiliam Matthews* the fum of 6ooi*^ : Also, I give and bet 
queath to my nephew William Matthews, fon of my brother 

* Figores are put here for the fake of breyity, and io ia the other forms here, 
after laid down j yet it is proper to write ihe whole of the wUl in words, and that 
wtcbout any contrafkions. 

t> If the ted^tor makes two parts of his will, as has been mentiooed to be 
fometimes done, p. 126, fiy, next after the word " tberetOf** *i we have iiknvjft 
done to M dufiicate thereof, 

c WitnefTes Aould be difinterefled pcrfons, as {hewn p. 153. 

A WhcA there is no time limkcd for payiog a legacy^ the cxccotor ba» one year 
after the tcftatOf*i death fot pftyiitf it, as (hewn p» 205, 

Q^ 2 Thomas 
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Thomas Matthews, deceafed> the fum of 300I ; to be paid fa 
my faid nephew, when he attsdns twenty -one yeacrs of age ; 
and the intereft thereof in the mean time to be paid and ap* 
plied towards his maintenance and education, in fuch manner 
as my executor hereinafter named, fhall in his difcretion 
3. think fit. All the reft and reiidue of my money, goods, 
chattels, ellate, and elFe£ts, of what nature or kind foever, I 

f'lve and bequeath unto my brother James Matthews : An d 
do nominate, conMtute and appoint, my faid brother James, 
fole executor of this my laft will and teftament ; hereby re- 
voking and making void all and every other will and wills at 
any tmie heretofof e by me made, and do declare this to be 
my laft will and teftantent. Ik witness whereof I have 
hereunto fet my hand and feal, this day of in the 

year of our Lord 17 . 

. S-S 
SiCNEp,fealed &C.I 8ARAH MATTHEWS. C.§ 

^4W sn No. I'j}.- a 

p8> 



NUMBER III. 

A Widow, poffeffcd of Goods, and Houfes held 
by Lcafcs for Terms of Years. 

1. Gives an Houfe andfome Heufeheld goods to a Son. 

2. Another Houfe to a Daughter. 

3. jRifidue to another Sony and appoints him Executor. 

IN THE NAME OF God, Amen. I Mary Kemp, of th« 
borough of Honiton, in the county of Devon, widow, being 
iick and weak in body, but of found mind and' memory, 
praifed be God for the fame, do make and declare this my 
lafl will and teftament, in manner and form following : 

1 . I give, devife, and bequeath unto my fon John Kemp, hi» 
executors, adminiilrators, and affigns ; all that my leaiehold 
dwelling-houfe, meiTuage, or tenement, iituate and being in 
the borough of Honiton aforefaid, now in the tentrre or occu« 
pation of Francis Holland, cabinet maker : And also, my 
bureau and book-cafe with glafs doors, my fUver quart two- 

handled cup, marked I. ' K. my large mahogany fquare 

2. table, and mahogany pillar and claw table. Also, I give, 
devife, and be(^ueath unto my daughter Elizabeth Kemp, 
ber cxecutors> adminiftrators, and amgns, all that my leafe^* 

^ hold 
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liold dweIling-houfe> mefliiage, or tenement, fituate and be* 
ing in the pariih of Coombrawley, in the faid county of De- 
von, and now in the tenure or occupation of Thomas Jones, 
butcher. All the reft, reiidue and remainder of m^ eftate 
and effe^b, of what nature or kind fbever, I give, devife, and 
bequeath unto my fon Thomas Kemp ; and I do hereby no- 
minate, conftitute, and appoint my laid (on Thomas fole ex- 
ecutor of this my laft will and teftament* : In witness 
whereof I have hereunto fet my hand and feal, this day 

of in the year of our Lord 17 . 



&2 

Signed, fealed, kc. > m apv ttpt^p 8 

l^ in No. I.] S MARY KEMP. g.8 



NUMBER IV. 

A Married Woman by virtue of a Settlement 
made previous to her Marriage^ difpofes of Pcr- 
fonal eftate. 

%• Mentions her Marriage SettUnunU 
2. Gives 200/ to her IJttfbandi lool to bir Brother i andt 
tool to a Coufin. 

• The eftatet beioi bequeathed in tbe form they are by thii wil^ } if either Qf 
the legatees die in the Hfetime of the teftatriz, the legKy of foch ^wiH lapfe, and 
if it be either of the legaciei given to the firft mendoned fon^r daughter, the 
fame will become the property of the reiiduary legatee, ai ihe#n in page io6. 
but if he die during the life of the teftatrix, and the other Iwafurvive her, the 
n6doe may accrue to them as her neareft rektivei, jfet not by Ttrtue of the will* 
Now thii the teftatrix might have prevented by bequeathing to the fame perfone 
in varioua other formi| ai by limitations treated on p. 135, 136. or by foch 
conditions as (he might have thought fit to iiifert; as for example, (iippoie juft 
before the words, ** In wttnefs** fiie bad added, ** Provided always and my will 
iSy that ia caie my (aid fon John die htSote me; then Igive, devife, andbeqoeath» 
.iishat I have hereinbefore bequeathed to him, unto my faid daughter Elizabeth | 
bttt in cafe (he die before me, and my faid fon John furvive me $ then I give, Sec, 
what I have hereinbefore bequeathed to her, unto my faid fon John ) and if m/ 
faid ilbn Thomas die before me, and my fsid fon John and daughter Elixabeth 
furvive me j then I give, &c, what 1 have hereinbefore bequeathed to my faid 
fon Thomas, unto my faid fon John and daughter Elisabeth, equally to be di- 
vided between them, and do appoint them joint executors of this my will* AnA 
sf all my faid children die before me; then I give, &c, all that is hereinbefM 
bequeathed to my faid children, unto all and every legitimate child or children at 
ihall be begotten and born of their feveral and refpe£tivc bodies at the time of 
my death, equally to be divided, and their feveral and refpe£live iharea paiil, af* 
isgned, and delivered to them, at they fhall (everally and refpeAively attain the 
age of twenty -one jears; and for the purpofe of thus providing for my faid 
children's children in cafe all my faid children fliall die before me, do appoii^t mjr 
eou^os Jam^s and William Thompfon, joint excoiton of this my will t'* ** In 
witncfs,'* 9(» [*i io tbc will}. 

0.3 3- f^M^ 
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J. Refidue U be equally divided between a Nephew and Niece^ 
if living at Tejlatrix's Death ; if either be deady deceafedki 
- . Share to go to the Survivor* 
^, Appoints her Brother fole Executor^ 

IN THE NAME OF God, Amen. I Elizabeth Mills, now 
\^fe of John Mills, of the parifh of Saint Margaret, Weft- 
minfter, in the county of Middlefex, Efquire, late Eliza- 
beth Field, fpinfter, being fick and >veak in body, but of 
found and difpoiing mind, memory, and underftanding, 
^praifed be God for the fame, do hereby, in purfuance and 

J. exercife of the power and authority given and refcrved to 
me, m and by xhd fettlement made previous to my marriage 
with the faid John Mills, and by force and virtue of all and 
every the power and powers, authority and authorities in me 
being, or enabling me thereto', make my laft will and 

Z. teftament in manner following, that is to fay, I give and be- 
queath unto my beloved hufband the fum of .200I. Also, 
I give and bequeath unto my brother William Field the fum 
of lool. Also, I give and bequeath unto my coufm Ann 

3. Soam widow, the fum of lool. All the reft, refidu&, and 
remainder of my eftate and elFefts, of what kind or nature 
foever which I hav€ or fhall have right to difpofe of, I give 
and bequeath unto my nephew and niece, James and Mary 
Field, equally to be divided between them, in cafe they 
^re both living at the time of my death ; but if either of 
them fhall happen to die before me, then I give and bequeath 
■ t^ie fhare of him or her fo dying to the furvivor of them. 

4|^ And I do hereby nominate, confHtute, and appoint my 
brother, William field aforefaid, ible executor of this my 
laft will and teftament. In witness whereof I have here- 
unto fet my hand and feal the 4^y of in the 
year of our Lord 17 , 

I 1 

^'lL^^'Nf lY'' } ELIZABETH MILLS, g. | 



^ It if ufual at the beginning of a married woman^s will to mention, or as It 
11 properly rermed, to recite the fub(Vaace of the deed of fettlement, or bond, if 
Ae derives her power of bequeathing from a bond j as the date thereof, the partiea 
thereto, the eftate or effects fettled or mentioned therein, and the power the wife 
lias thereby for difpo^ng \ which is commonly dene in the fame or like words at 
9re contained in the fettlement or bond : >et as it often happens, when a married 
voman has a defire to make her will, that ihe canno' immediately have recourfe 
to her deed of fettlement or bond (the fame being ufually lodged in a traftee^# 
hands), I have here laid down this concifa method, whereby a married woman 
laay ciFcV .ally difpofe of eftate or cflfeAs, provided fiie has fufficient power by 
virtue of any fettlement nude ptenom to^tr m9riia|c for fo 4olng| fee p9g94 
142, 143, x-^4, 



A P P E N D*l X* ijf 

N U M B E R V. 

A Man having Money, Goods, and EflFcftSj but 
no Real eftate. 

J. Gives t9 his Son 400/. To a Daughter^ 300/. 

2. To tvj({ Daughters^ 300/ each^ to be pmd when they attain 

their fevtral Ages of 11 Tears^ or be married : The Inte^ 
rejiy in the mean time^ to be applied for their Maintenance^ 

3. Provifoy if the Daughters marry under Age^ and without 

their Mother* s Confent^ their Legacies to go to fir fl men- 
tioned Son and Daughter^ 

4. Gives to Wife the ufe of Houfehold goods during her Life^ 

and the whole thereof to his Son after her Death* 

5. Rifdue to Wife^i who is made Executrix. 

IN THE NAME OP GoD, Amen. I Johii Tomkin, o# 
the parifh of Saint Martin in the Fields^ in the county of 
Middlefex> Baker> being in health of body, and of found mind^ V 

memoiy, and underftanding, pxaifed be God for the fame, do 
make this my laft will and teftament in manner following t 
i» I give and bequeath to my fon Thomas Tomkin, the fum 
of 4.00U and to my daughter Mary Tomkin, the fum of 

2. 300I. Also» I give and oequeath unto my daughters Jane' 
and Frances Tomkin, the fum of 3 col each ; to be paid 
when and as they att^ their feveral and re4>e£tive ages 
of 21 years, or on the day or days of their refpedive mar- 
riage, which fhall firft happen, provided they marry with 
confent as hereafter mentioned; and until my faid daughters 
Jane and Frances fhall fo attain their ages of^2i years, or be 
married, my will is that the interefl and produce of their 
feveral legacies fhall be paid and applied towards their 
maintenance and education, in fuch mann)cr as my executrix 
herein after named, fhall according to her difcretion think 

3. fit: Provided always, neverthelefs,. and my will and mind 
is, that in cafe one or both of my faid daughters Jane and 
Frances fhall marry before having attained 21 years of age, 
and without having firfl obtained confent in writing under 
the hand of my faid executrix, then from and immediately 
after fuch one or both of them as may be fo married, I io 
hereby give and bequeath the legacy or faid fum of 3 col of 
fuch of my faid two daughters as Ihall be married, without 

0^4 having 
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having obtained conient as aforefaid, unto my (aid fon 

Thomas, and my daughter Mary Tomkin, equally to bo 

4^ divided between themt. And I do hereby give to my wife 

^ the whole of 
r Elizabeth Tomkin, the ufe of e ^o hosf .g f ^my plate, linen, 
/ china, houfehold goods and furniture, which mail be in my 

I " the 

\ dwelling-houfe at^time of my death, to hold, ufe, occupy, 
\ and poflefs the fame during her life ; and from and imme- 
) diately after her death, I give and bequeath the faid plate, 
' linen, china, houfehold goods and furniture, unto my aforefaid 
. fon Thomas Tomkin, his executors, adminiflrators, and 
- y affigns. Al l the reft, refidue, and remainder of my money, 
goSis, chattels, eftate and effedts, of what nature or kind 

herein 

foever, not ^ before given and difpofed of, after payment of 
my juft debts, funeral expences, and the expence of proving 
this my will, I ^ve and beaueath unto my laid wife, her 
«3(ecutors, admimftrators, and afligns ; and I do make, oo^ 
minate, conftitute and appoint, my faid wife fole executrix of 
this my laft will and teft^mentj^ hereby revoking; and making 
void all and every other will and wills at any time heretofore 
by me made, and do declare this to be my laft will and tefta- 
ment. In witness whereof I have hereunto fet my hand and 
feal th^ day of in th^ year of your Lord ly 

Signed, fialed, declared ^^ and publijhed^ 

ty the iwtwenamed John Timiin the tef" r~l 

iator^ as and for his laft tuiU and tefta-^ ^ 3 

mnt (the above era/ement and iuterli* JOHN TOMKIN. a> {J 
meations therein heingfirft made, namely, g^ o 

the luords, (one half of) erafed, andth^ \ **\ 

nuords (the 'whole of) interlined, like^ 
nvife, the txjord (the) and the wo^d 
(herein) interlined) as and for his left 
*iviU and teftament, in thetprefence of us, 
ivhe, at his requeft, and in his prefence 
have fuhfcribed our names as nuitnejfes, 

Lazarus Mitford^ 
Noah Oliver^ 



9 If a legacy ia this cafie is not giTCii over to another, the condition will aot 
Ve0edual,u meodooed page i6q« 

H It 11 common both in wills and det^t to cut or ftrape out miftakes and 
^ituig words or letteri, but it it far better to crafe the fame in the above form a 
^^ V^ take «9ti^ thereof U th( %ttcftation^ ai wc hire here done fojr as cacamflf^ 
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N U M B E R VL 

A Man having a large Stock in TracJ^, and other 
Pcrfonal eftace, to a confiderable Amount ^ but 
no Real cftatc, 

J. Taies Notice that his Wife is provided for by Settlementyani 
as a Token of Love gives herfome Platen Houfehold goods^ 
and Afourmng. 

'2. Gives Legacies to two Brothers for Mourning. 

3. Legacies to Executors for Care and Trouble. 

4, Rifidue of Houfebotd'goodsj Chattels^ Stock in Tradtp 

Mate and Ejfe^Sy to two Perfons upon Truft to fell i and 
H^ the Money arijing therefrom^ and from Debts due t9 
bimj to place out at Intereji for the Benefit of his Son 
4ind two Daughters^ and fuch other <ihildren as he might 
have livings or his Wife be enftent with tft the Time of 
his Death. The Intereji to be applied towards thetr 
Maintenance and Education^ and the Principal to be paid 
at their fever al Ages of twenty- one Years. In cafe any or 
either dte under Age^ leaving IJfue^ fuch to have their Pa-- 
rents Share ; and in cafe of all their Deaths without 
IJfue^ Wife to have the Wh^le. If fie be then dead^ Tef^ 
tator*s Brothers to have it. 
1^., Trujiees empowered to alter or change the Securities on which 
the Moneys be placed^ and to apply the Children* s Share of 
the Principal for putting any or either of them to Bujinefs^ 
orfetting them up therein^ or advancing them in Marriage^ 

6. Indemnified againft Expences and involuntary Lofs. 

7. Appointed Executors^ and conjiituted Guardians with Tefta'* 
^ tor's Wife. 

IN TpK NAMS OP God, Amen, I WillUm Whswton^ 
of the parifh of Saint Martin in the Fields, in the county 
of Middlefex, Upholfterer, being fick and weak in body^ 
but of found and diipoiing mind, memory, and under-* 
(landing, thanks be to God for the fame^ do make 
this my 1^ will and tef(ament in manner following ; 
|. Whpi^bas my dev and loving wife Martha Wharton 
is provided for by fettlement made on her marriage, and 
thereby, on my death, will, amongft other things, be cn-» 
titled to, and poflefled of a dwelling houfe, meflbage, or te- 
nement, fituate and being at Knightfbridge, in xixt parifh of 
Saint George, Hanover Square, in the faid county of Mid- 
dlefex, for the term of her life : Now, in token of the love 
^nd affedion I have and bear for and towards my faid wife^ 
J give and bequeath to her ^ the plate, linen, chixu^ houfe, 
' hold 
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hold goods, and furniture of all Jcindsj which (hall be in the 
aforelaid dwelling-houfe at the time of m^ death, and alfa 
z. the fum of 20 guineas for a ring and mourning. An d I give 
and bequeath to my brothers John and Thomas Wharton, the 
3. like fum of 20 guineas each for a ring and mourning. Also, 
I give and bequeath unto John Jones, and Thomas Jenkins, 
of Knightfbridge aforefaid, Efquires, my executors and truf- 
tees hereinafter named, the fum of 60I each, for the care and 
trouble they may have in executing this my will, and per- 
j^ forming thfe trufts hereby in them repofed. All the reft, 
reiidue, and remainder of my plate, linen, china, houfehold 
goods and furniture, and all other my goods, chattels, ftock 
in trade, cflate, and efFe£U of what liature or kind foever, nor 
herein-before given or bequeathed, I give and bequeath unto 
the faid John Jones tnd Thomas Jenkins, to hold to them 
the faid John Jones and Thomas Jenkins, their executors, ad - 
miniftrators, and affigns, upon this fpecial truft and confi-<- 
dence nei^-erthelefs, that is to fay, that they my faid truftces, 
or the furvivor.of them, or the executes or adminiftrators of 
; fuch furvivor, do and fhall, as foon as convenient after my 
y^. . death, fell and diipofe thereof, and call in and receive all fuch 
debts, fum or fums of money, as»(hall be due or owing to me 
I at the time of my death, and 'place the moneys arifing by 
iluch fale or difpofaJ, and the mcmeys fo to be called in and re- 
ceived, upon government, or other good and fufficient fecu- 
rity, in their own names, and in fuch manner as they ftiall 
think* proper. And ALsoin truft, that they do and fhall re- 
ceive the intereft and dividends thereof from time to time, as 
the fame fhall becpme payable, and pay, apply, and difpofe of 
^ the fame, or a fufficient part thereof, for and towards the 
maintenance, education, fupport, and bringing up of my 
^ fon James, and my daughters Mary and Elizabeth Whar- 
'^ ton, and fuch other child or children, as I fhall have living, 
'^^ or that my faid wife may be enfient with at the time of my 
death, until my faid children fhall feverally and refpedively 
attain their feveral and refpedive ages of 21 years; and when 
and as my f*aid children fhall feverally and refpedlively attain 
their fai4 ages of 21 years; in truft to pay, affign, transfer, 
and convey all the faid refidue of my eftate and efFefts, with 
the intereft, dividends, and produce thereof, as fhall not have 
ij»een applied for and towards the maintenance and education 
of my faid children as aforefaid, or for patting any or either 
of diem to bufinefs, or otherwife advancing any or either of 
them in life, purfuant to the power hereinafter for that pur- 
pofe contained, equally unto and amongft all my faid chil- 
dren, when and as they fhall feveraHy and refpedlively attain 
their faid ages of 2 1 years : and in cafe any or either of my 
faid children fhall happen to die before having attained 2 1 
years of age, without leaving ifTue of his or her body lawfully 

begotten; 
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begotten ; then in truft to pay« aflign, transfer^ and oonvey 
all the faid refidue of my eftatc and effedls, and the intcreft, 
dividends, and produce thereof, or.fuch part thereof as ftiall 
remain unapplied as afbrefaid, unto fuch of my faid children 
fis (hall live to attain his, her, or their refpedHvc age or ages 
of 21 yearly Ihare and fhare alike, if more than one. But in 
cafe any or either of my faid children ihall happen to die un- 
der age, leaving iffue of his, her, or their body or bodies 
, lawfully begotten ; then in truft to pay, iaffign, transfer, and 
. convey the part or Ihare of fuch deceafed child or children 
unto fuch his, her, or their iffue, fhare and fhare alike (if 
more than one), when and fo foon as they ihall feverally and 
refpeftivcly attain their feveral and refpcftive ages of 21 
years, and to pay and apply the intercfl, dividends, and pro- 
duce thereof, in the mean time, for and towards • their re- 
ipedlive maintenance and education. But in cafe all and every 
of my faid children fhall happen to die under age, and with- 
out leaving iffue of his, her, or their body or bodies lawfully 
begotten j then in trufl to pay, afSgn, transfer, and convey 
the faid refidue of my eflate and effects, and the interefl, di- 
vidends, and produce thereof, or fuch part thereof as fhall 
remain unapplied as aforefaid, unto my faid dear and loving 
wife Martha Wharton, her executors, adminiftrators, and aiC 
figns. But in cafe fhe fhall be then dead ; then in trufl, to 
pay, aflign, transfer, and convey the fame unto my aforefaid 
two brodicrs John and Thomas Wharton, or fuch one of 
them as fhall be then living ; and I do hereby empower and 
direft my faid truftees to pay, affign, transfer, and convey 

J , the fame accordingly. A n d I do authorize and empower mf. 
faid truftees, from time to time, as often as they fhall think > 
^ proper, to alter and change the fecurities on which the faid 
refidue of my eflate and effedls fhall hereafter be placed out, * 
and from time to time, as often as they fhall think fit, agaia - 
to place the ^ame oift upon government,' or fuch other good 
and fafHcient fecurity or fecurities, as they fhall think proper ; 
^nd I do hereby alfb authorize and empower my faid truflees 
to apply the refpeftive part or fhare of any or either of my 
aforefaid children, or the refpedlive part or fhare of any or 
either of their lawful ifTues (in cafe any or either of them die 
under age leaving iffue as aforefaid) of and in the faid refidue 
of my eflate and efFeds, for putting any or either of my faid 
children, his, her, or their lawful iffue, out to bufmefs, oc 
any fuitable employ, or for fetting him, her, or them up in 
bufinefs, or advancing him, her, or them refpe£lively, in ^y 
employ or otherwife, for his, her, or their refpedtive ad- 
vancement in the world by marrying, or otherwife howfoever, 
any thing in this my will contained to the contrary tljereof in 

6. any wife notwithflanding. And it is my will and meaning, 
that my faid truftees, or either pf them, fhall not be liable to 

^wer 
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anfwer or make good any lofs or lofles that ihall or may hap- 
pen to the aforefud reiidue of my eilate and efFe6b, in 
placing out the truft moneys, according to the diredions in 
this my will> or in tranfading any money affairs, or other- 
wife relating to or concerning Ae execution of the trufts men- 
tioned in this my will, unlefs the fame ihall appear to happen 
by or through their or either of their wilful negledl or default ; 
nor (hall either of them my fa;d truftees be 4mfwerable or 
accountable for the adis, deeds, receipts^ or difburfements 
of the other of them ; but each of them (hall be anfwerable 
only for his own feparate a£b, deeds, receipts, and difburfe- 
ments: And I do hereby diredi that my faid truftees fhalL- 
and may pav and reimburfe themfelves aiid himfelf out of 
the afbrefaia reiidue of ray eibte and effedb, all reafonable 
and neceflary coib, charges, and expcnces whatfoever, that 
they or either of them ilull or may bear, pay, be put unto, or 
fuilain in or about the execndon of thi» my will, or the trufl 
f. hereby in them repofed. And lastly, I do hereby no- 
jmnate, conftitnte, and appoint my faid trui(ees the (aid John 
Jones and Thomas Jenkms, executors of this my lail will 
and teilament: and I do hereby alfo nominate, conititute, 
and appoint my faid wife, fo long as ihe ihall condnue my 
widow, and no longer, together with my faid truilees, guar- 
dians of my aforefaid fon James, and my daughters Mary and 
Elizabeth Wharton, and of all, any, and every fuch other 
child or children as I ihall have living, or that my faid wife 
may be enfient with at the time of my.death^: and do hereby 
revoke and make void all former and other will and wills by me 
at any time heretofore made, and do declare this to be. my 
laH will and teibment : In witness whereof I have at the 
lK>ttom of the two iiril iheet^ of this my will (the whole where^ 
of is contsdned in three iheets of paper) fubfcribed my name^ 
and to this third and lail iheet, my hand and feal f the 
<by of itt.the year of our Lord 17 • 

^°l"!.^'.-\"'\ WII.I-MM WHARTON, | 



C5 

t To appoint goardiajis, tny father has power, as was fliewn in page id. 

t When the will it contained in more than one iheec of paper, the iheota in 
which it ii contained are ufually tied together at the top with incle or tape» and 
th<en th« tcftat^r writes bis i^ame on the right hand fide, at the bottom of each, 
and pots his Asal to the laft. Th(^ witneiTea write their names at the bottom on 
th^ left hand fide ^f all th^ ibee*>$ in the laft whereof, over the place where 
thofe wrii^ their namcf, it \s wrott** Signed, fialed, &c,** [as in No. l.J ; but in 
the other ibeeta only the finglc word ** ff^awtfa^^^ is wrote juft over the pJaca 
vjb«re t^y write tfanr naBca. 
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NUMBER VII. 

A Man poffcfled of Real eftates. Copyhold cftatca 
of inheritance, Perfonal eftate, and feffcdls. 

I. Devifes a Real iftate to one in Feg'fimpk. 

a. Jn Annuity to a Sijler for Life^ payable out of ruery of 
Teftator's Freehold and Copyhold ejiatesy except the Ejiate 
before devifed j to be paid by half-yearly Payments free of 
all Charges^ &c. with Power for Jnnuitant to enter and 
diflrain after twenty Days Non-payment. 

3. Another Annuity to fVife out of fame Ejiates^ payable in th$ 

fame Manner^ and with the fame Power to diftrain as 
given to the Sijler. 

4. Another to a Coufin out of fame EfateSj payable to her at a 

certain Sum per Week (exclufvoe of her Hujband's Con-* 
trol)^ with fame Power to enter for Nor^-payment^ as 
given to the Sifter. 

5. Devifes the Ejiates chargeable with all the Annuities to an- 

other Sifter for Life. 

6. After the Sifter* s Death vefts the fame inTrufteesfor pre-^ 
Jerving Contingencies^ &c. 

7. Devifes the ftime E/lates to another Sifter for Life. 

8. The fame to a Man for Life. Then to Devifee's IJfue in 

Tail Male ; and in Default of IJfue Male to his IJfue 
Female^ and the Heirs Male of their Bodies. 

9. h Default of Ijfue from laft-mentioned Devifee^ devifes the 

Eftates to a Kinfman for Life. Then to Kinfman's IJfue 
in Tail Male. 

10. Charges the Eftates with Payment of a certain Sum^ if loft-' 
mentioned Devifee^ or his IJfue^ have them by the Devife. 

It. If laji -mentioned Devifee die without IJfue \ fame Eftates 
devifed to another Perfonfor Life^ and then to his IJfue ; 
and on Failure thereof to Teftator's own right Heirs for ever, 

\%. DireSls DebtSy t^c. to be paid out of Perfonal eftate. ' 

13. Devifes to a Public Charity. 

14. Pecuniary and fpecific Legacies to a Sifter. 

\$. Reftdue to Wife^ and appoints her and a Sifter Executrixes. 

IN THB namA of God, Amen. I Thomas Noble, 
of Fenchiirch-ftreet, in the city of London, Efquire, bein? 
fick and weak in body, but of found and difpofing mind 
^emory^ and undcrftaading, praifed be God for the fame! 

do 
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do irtake and declare this my laft will arid teflament, iri 

1. manner and form following, that is to fay, I give and devife 
all that my meffuage or tenement, land* and hereditaments^ 
with. the appurtenances, fituate, \ymg, and being in the pa- 
rifli of Rofenefne, in the county of Denbigh, and now in the 
tenure or occupation of David Bruce, yeoman, unto William 
Noble, of the parifli of St. Afaph, in the faid county of 

2. Denbigh, clerk, his heirs and affigns for ever: Also, I 
give, grant, and devife unto my fifter Elizabeth Coleman, 
widow, and her affigns, for and during the term of her natu- 
ral life, one clear yearly annmty, rent-charge or fum of 40I, 
of lawful money of Great Britain, to be ifTuing and payable 
out of all and every other my freehold eftate or eftates, fituate 
and being in the county of Denbigh aforefaidj and the 
county of Middlefex, or either of them, or clfewherCi 
not herein before devifed, and out of my copyhold eftates 
fituate, lying, and being at Potters Bar, in the faid county 
of Middlefex (which faid copyhold eftate I have furrendered 
to the ufe of this my will^) ; the faid annuity or rent-charge 
to be paid t.o my faid fifter by equal half-yearly payments^ 
the firft whereof to begin and be made at the end and expi- 
ration of fix kalendar months next after my deceafe, and 
always to be paid free and clear of and from all manner of 
taxes, charges, and impofitions whatfoever, to be taxed^ 
charged, or aflefled. upon the faid annuity, or upon my faid 
fifter, in refpeil thereof by authority of parliament, or 
otherwife howfoever; and if it fhall happen that the faid 
a»nuity or rent-charge of 40I, or any part thereof, fhall be 
behind or unpaid by the fpace of 20 days next over or after 
any or either of the faid days whereon the fame is made pay- 
able, and ought to be paid as aforefaid (being lawfully de^ 
manded), that then and from thenceforth, and from time to 
time as often as the fame or any part thereof fhall be fo in 
arrear and unpaid, it fhall and may be lawful to and for my 
faid fifter Elizabeth Coleman, and her afiigns* upon the 
faid freehold and copyhold eftate and eftates, every or any 
part or parts thereof, to enter and diftrain, and the diftrefs 
and diftrefTes there found to take, lead, drive> and carry 
away, and to impound, detain, or otherwise to fell and 
difpofe of the fame, until thereby or qtherwife, fhe and 
they fhall be lawfully fatisfied and paid fuch annuity or 
yearly rent-charge, or fo much thereof as fhall be in arrear, 

h See the reafoo of tjiirfiirrender, page ia8. 

together 
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together with all cofts> charges, and expences whatfoever as 
3* (hall be occafioned by fuch entry, diftrefs and fale*. Also, I 
give, grant, and devife unto my beloved wife Jane Noble and 
her affigns, one annuity or clear yearly rent charge of 40I, 
of lawful money of Great Britain, for and during the term of 
her natural life, to be iiTuing and payable out of and from 
all and every my faid other frcehdd and copyhold eftate and 
cftates aforefaid, not herein before particularly devifed, and 
to be payable to her half-yearly ; in the manner and with 
the like power for my faid wife Jane Noble to enter upon 
the faid premifes, and to make diftrefs and diftreffes, and 
to make fale thereof in cafe of non-payment of fuch an- 
nuity, or any part thereof, as is herein before given to my 
fifter Elizabeth Coleman, ui cafe of non-payment of her 
annuity or rent-charge of 40I, or any part thereof as afore- 

4. faid. Also, I give, grant, and devife unto my coufin Fran- 
ces Jones, wife of John Jones, of Wrexham, in the county 
of Denbigh aforefaid, tallow-chandler, one other annuity or 
clear yearly rent-charge of lol 8s of lawful money of 
Great Britain, for and during the term of her natural life, 
to be iiTuing and payable out of and from all and every my 
faid other freehold and copyhold eftate. and eilates aforefaid, 
not herein before particularly devifed, and to be paid to her 
weekly after the rate of 4s a week ; and her receipt fhall be 
a fufficient difcharge for the fame, which (hall not be fubjed 
to the control or intermeddling of her faid huiband John 
Jones; with the like power and with the fame authority 
for the faid Frances Jones to enter upon the faid premifes, 
and to make diifarefs and diftreiTes, and to make fale thereof 
in cafe of non-payment of fuch annuity, or any part there- 
of, as is herein before given to my faid Mer Elizabeth Cole-r 
man, in cafe of non-payment of her annuity or rent-charge 

5. of 40I a year, or any part thereof as aforefaid. Also, I 
give and devife all and every other my faid freehold and 
copyhold eftate and eftates wherefoever as aforefaid, not 
herein before particularly devifed, but charged and chargc- 

i Thli annuity being charged on real cftatt, the executor has no more concerA 
therewith than he has with a devife of real eftate, mentiored page 156, where- 
fore the annuitant may enter and make diftrefs and fale without hia intervention. 
-—It 11 moft ufual to make an annuity payable from the firft ^uarier day after the 
tcftator*adtath, as in No. VJII. clauft «, page 9143, ^44. ' 

I able 
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able with the payment of the (kid refpedHve yearly- drt* 
nuities or rent-charges herein before particularly mentioned, 
unto my lifter Mary Noble, fpinfter, for and during the term 

6. of her natural life : An d from and immediately after the 
determination of that eftate, by forfeiture or otherwife, I give 
and devife the fame, and every part thereof, unto James 
Spence and Daniel Bowling, of T ottenham»court«road, in 
the faid county of Middlefex, gentlemen> and to their heirs, 
in truft only, to preferve and fupport the contingent remain- 
ders and ufes herein after limited from being defeated, 
barred or deftroyed; and for that pui^ofe, from time to- 
time, and at all times, to make entnes and bring actions as 
occafion may be or require : neverthelefs to permit and fuf- 
.fer the faid Mary Noble to receive and take the rents, iiTues, 
and profits thereof for and during the term of her natural 

7.. life: And from and immediately after the deceafe of my 
(aid filler Mary Noble, I give and devife all and every my 
f^d other freehold and copyhold eftate and eftates, fo given 
to my faid fifter Mary Noble, for life as aforefaid, and 
charged and chargeable with the feveral and relpedUve 
annuities as aforefaid, unto and to the ufe of my faid 
fifter Elizabeth Coleman during the term of her natural 
life; and from and immediately after the determination 
of diat eftate by forfeiture or otherwife, thpn I give and 
devife the fame, and every part thereof, ' unto the laid Jamet 
Spence and Daniel Dowling, and their heirs in truft as 
aforefaid, to preferve and fupport. Sec. [as in cl^ufe 6, only a 

8» different name\ : And after her deceale, then I give- and- 
devife all and every my faid pth^er ^freehold and copyhold 
eftate and eftates wherefoevpr, aevifed to my faid fifter Eli- 
zabeth Coleman as aforefaid, and charged and chargeable as 
aforef^, unto the »fald Wflliam- 'Noble for and during the 
term of his natpralli^fe ;/and/ frjbm, and imiiiediately, after tho^ 
determmation of , that eftate bjj fpr^biture or prfierwife; I give 
and devife the ,}5ine,^and eveiy.pajrt^thereof, unto the faid 
James Spence andtDaniel Dolling smd their heirs, in. trull 
as aforefaid to pr^ferVi and fupport, &c. \a5 in claufe 6, only 
A different name] '^ kndi iroTO, and 'immediately after the de- 
cease of the. faid: Wfiliam Noble, i giyejjina devife all and 
every my faid ;j^ other .freehold and: cppyhpld eftate and 
eftates fo given, to thc^ faid William Noble._ for life a» 
aforefaid, and charged and chargeable as aforefaid, unto 
and to the ufe and behoof of the firft fon lawfully ^begotten> 
or to be begotten of the faid William Noble, and the heifs 
male of the body of fuch firft fon lawfully iffuing ;' and for 
default of fiich iflue, to the ufe and behoof of 3ie fecbnd,r' 
third, apd s^l and tw&y other fon and fons of the f^ld* WH- 

Caxn 
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Itam Nohle> and the heirs male of the body and bodies of 
fuch fecond, third, and other Ton and Tons la^ully begotten 
or to be begotten, feverally arid fucceffively, as they fhall be 
in feniority of age and priority of birth; that is to fay, the 
eldeft of fuch fon and fons, and the heirs male of his and their 
body and bodies being always to be preferred before the 
younger of fuch fon and fons, and the heirs male of his and 
their body and bodies lawfully to be begotten ; and for de- 
fault of Aich iiTue, then I give and devSe all and every my 
faid other freehold and copyhold eftate and eftates wherefoever 
as aforefaid devifed, to the firfl daughter of the faid William 
Noble, lawfully begotten or to be begotten, and to the heirs 
male of the body of fuch firft daughter lawfully ifl'uing ; and 
for default of fuch iilue, then to the ufe.and behoof of the 
feccmd, third^ and all and every other daughter and daughters 
. of the faid William Noble, and to the heirs male of the body 
and bodies of fuch fecqnd, third, and other daughter, lawfuUy 
begotten, or to be begotten, feverally and fucqeifively, as they 

9* Ihdl be in feniority of age and priority of birth ; And for 
default of fuch iiTue, then I give and devife ail and every my 
faid other freehold and copyhold eflate and efbtea where- 
foever, fo devifed to the iffue of the faid William Noble as 
aforefaid, and charged and chargeable as aforefaid, .unto and 
to my Idnfman John Banks, fon of Thomas Banks of Wrex- 
ham, in the county of Denbigh aforefaid, tallow-chandler, 
by Jane his wife, for and during the term of his natural life ;. 
and from and immediately after the determination of that 
eftate, by forfeiture or otherwife, then I give and devife the 
. fame, and every part thereof, unto tjie faid James Spence and 
Daniel Dowling, and their heirs in truft as aforefaid, to pre- 
ferve and fupport, &c. [as in claufe 6, ofdy a different name], 
and from and immediately after the deceafeofthe faid 'John 
Banks, I give and devife all and every my faid other freehold 
and copyhold eftate and eUates wherefoever, fo given to the 
faid John Banks for life, as aforefaid, and charged and 
chargeable as aforefaid, unto and to the ufe of the firft fon of 
the laid John Banks, lawfully begotten, &c. [the fame as to 

10. the iffue of William NohU in claufe 8.] And my will is, that 
in cafe the abovenamed John Banks or his iftiie fhall at an/ 
time hereafter be feifed or pofTcfTed of the freehold and copy* 
hold eftates fo devifed as aforefaid, the fum of lool fhall 
then be paid to William Banks, brother of the faid John 
Banks ; and I do hereby charge the faid eftates with the 
"11. payment thereof accordingly : And for default of fuch iffue 
of^ the faid John Banks, I give and devife all and every my 
faid other freehold and copyhold eftete and efta-tes where- 
foever, fo devifed to the iffue of the faid John Banks, as 
aforefaid, and charged and chargeable with the payment of 
R " the 
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the feveral annmd^s, as aforefaid, onto and to Thomas Wat- 
fbn> o£. See, and hts liTae [injame moHfier as dpoijed to fFHliam 
Noble in clau/e 8.] and for want of fuck iffue, to my own 

i 2 . right heirs for ever ^ An d I do wiH, ordcr> and direi^> that 
all my juft debts, funeral ej^pcnccs, and the charges of prov- 
ing this my will, be, by my execntors herein after named^ 

ij. paid and difcharged out of my peHbnal eftate; and after 
payment thereof, I give and bequeath to the prefident^ 
treafurer, and governors of Chrift^s HolpitaU London^ the 
fum of 2o61 for the uie of the faid hofpital ; the (ame to be 

14. paid within nine months after my deceafe. Also, I give 
and bequeath unto my {aid fifter Elizabeth Coleman, the fum 
of 20I, my gold watch, filver pint and quart cups, marked 

1*5. T. N. and all my filver tea-fpoons. All the reft, refidue 
and remainder of my peribnal eftate, of what nature or kind 
foever, I give and bequeath the fame, and every part thereof 
(after the payment of my debts, funeral , expences, charges 
of proving this my will, and legades as aforefaid) unto my 
faid wife Jane Noble : An d I do hereby nominate, conftitute> 
and appoint my faid wife Jane Noble, and my faid fifter 
Elizabeth Coleman, executrixes of this my laft ynSk and tefta- 
ment; hereby revo^in^ and making v<nd all former wills and 

\ By thofe dcvifees and limitations l^egun at claufe 5, may be pereefTel how a 
mzji may Itihit kis lands to as many pcrfont as are in being for Ufe, with re* 
matnders iii tailfo as Aany e^them as he thinks fit; and hereby he afts con- 
fiftent with the rules a/i faw and ^utty ; as here, although neither of the perfi^i 
to whom ihofe eiUtes are in this manner deviM for life, can convey for any 
longer term than his or ^er own life } yet the iflue to whom the eftates are li- 
mited, and Who will by this devlfe take eftates tail, either of them, when in pof- 
feffion, may be enabled, by fuflfering a common recovery, to Convey the inherit* 
ance': So where real eftate is deviied to any OM in fee- tail general (de|ned p. 
115.) without any remainder qr rcveHion exp#6iant thereon, the entail may be 

efFe£tually barred by a fine. Concerning a remainder we gave a hint in page 

33 9 %^'^ bere we have a de/eription both of a remainder and reveriion, as here 
we fee eftates are given to feveral perfons for life, with limitations to their ilTue 
in tail, which are called remainders $ and for want of fuch iffne the teftator ul- 
timate^ gives the eftates to hia own right he;rs.for ever, which latter is called a 
reverfiqn^ and thia would have exifted had the teftator made no mention thereof; 
for if thjcre be a gift for life or in tail, end no difpofition of the fee, the rever* 
fion is, witi^out any fpecial refervatton, vefted in the donor by aft of law, and 
the fee will return to him or his heirs after the eftate carved thereoat is fpent, 
ttnlefs nrevented by a recovery being fiitftBred* Now where there is no remainder 
over, the tenant in tail general may effeduall]; bar the entail by a fine, provided 
he has alfp the reverfion in bimrelf, which he may po^bly have on the donor*a 
death, as being his right heur. But where there is any remainder over, or a re* 
verfion tlyat is not in the tenant in tail, a recovery (hoold be fufFered for eflfec- 
tualiy barring the whole. To explain the reafon of this and other points here 
* touched upoti, a copious treain^ent on the dodrine of reraaindera, reverfiont, fines, 
. and recoveries, would be requifite ; and as this might probably be tedious to ibme 
of our readers, and likewife would be ratlier an invafion oft the general fubjefla 
of this work, we (hall refer Oich as are defirous of fatter informadon, to Black. 
Com. % V. 1 63. 175* 349* 357* where thii (do<fcrine is difcuCTod* 

tcfta- 
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tettmeiits "nx uiy ^e herelolbre by tte made, snd do de- 
ckle tkistobe my laft will and teftament. Ih witness 
whertof I have, at the bottom of die three £rft fheets of this 
iny will ^the whole whereof it cantained in foar flieets of 
paper), fiibfcribed my name, and to this fourth and laft fheet 
my hand and feal, the day of in the year of our 

Leirf 17 

'74";/«1?'^^^^^^ THOMAS NOBLE. |f 



NUMBER VIII. 

A Man makes his Will of his Real eftate onljr, 
and devifes the fame to a Single Woman^ charge-* 
able with an Annuity given to his Natural Daii^h* 
ter thereout. 

I. Devifes the Ejtate fubjeSf to the Annuity. 

2* Gives the Annuity payabU Half -yearly^ with Power t$ enter 

oniAfirain e^Ur 20 Days ^Non-payment* 
3« "Penmr U enter and receive the Rents after 40 Days Non^ 
,pajtene$t» 

IN THS NAME OP GoD, Aif BN. I. M. J. of the parifh 

of , , in the county of Middlefex, gentleman, faemg in 

%. heahh of body* and of found and diipoimg. mind, memory, 
and nnderfbnding, praifed be God for the fame, do make 

1. this my laft will, in manaer following: I give and devife 
onto I&bella PueUa, of the paxifh of ■ aforefaid, fingle 
woman, all that my meflbage, tenement, lind, and heredi- 
taments, with the appurtenances, fitoate, lyioff, and being 
at — •, and now in the tenure or occupation of ; To 
HOLD unto her the faid Ifabella Puella, her heirs and aifign? 

. for ever ; Subject neverthelefs to, and charged and charge- 
able wirfi, the annuity, yearly rent, or fum of forty pounds, 

2. herein after mendoned. And I do hereby give, devife, 
and bequeath, unto Jane Puella (the natural daughter of 
the faid Ifabella Puella), and her ailigns, for and during the 
term of her natural life, one annuity or clear yearly rent or 
fum of 40I of lawful money of Great Britain, free of all taxes 
and other deduAioM parliamentary or otherwiie, to be iifuing 
and payable oiit of the feid meffuage 6t tetiement, land, and 
hereditaments, stod to be paid suSl payable by half-yearly 

R 2 payments. 
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. paymetits, at and upon the feaft-days of Saint John the Baptift 
and the birth of our Lord Chrifi ; the firft paymeiibt thereof 
to be on fuch of the fame feaft-days as ihaJl firft and next 
happen after my deceafe ; and I do hereby charge and fub- 
jed the had meiTuage or tenement^ land, and hereditaments, 
to and with the payment of the faid annuity, yearly rent, 
or fum of 40I, accordingly : and my will b, that in cafe the 
faid annuity, or any part thereof,, (hall be behind or unpaid 
by the fpace of twenty days next after either of the aforefaid 
feaft-days whereon the fame is herein before direfted to be 
paid as aforefaid (being lawfully demanded), that then and 
fo often as the fame, or any part thereof, IhaU be fo in arrear, 
it fliall and may be lawful for the faid Jane Puella, and her 
afllgns, to enter upon the faid premi&s charged with the 
faid annuity, as aforefaid, and difbain for the fame, or for fo 
much thereof as fhall be fo in arrear, and the diflrefs and 
diflreires then and there found to detain and keep, until 
flie ihall be fully paid and fatisfied all fuch arrearages, with 
cofts and charges in and about the making and keeping 
3. thereof. And in caie the faid annuity, or any part there- 
of, fhall be behind and unpaid by the fpace of forty days 
next after either of the faid days of payment whereon the 
fame ought to be paid as aforefaid, that then iand fo often 
as the fame, or any part thereof, fhall be fo in arrear, it 
fhall and may be lawful for the faid Jane Puella and her 
affigns, into all and fingular the premiws charged with the 
&ia annuity as aforefaid, to enter, and the rents, iffues, and 
profits therepf to receive and take, until fhe be therewith 
and thereby, or by the perfon or perfons who fhall be then 
entitled to the immediate pofTeffion of the premifes, paid and 
fatisiied the fame, and every part thereof, and all the arrears 
thereof incurred before, and diat fhall incur during fuch tim^ 
as fhe fhall receive the rents, iffues, and profits thereof, or 
be entitled to receive the fame by virtue of fuch entry to be 
made as aforefaid, together with her coil, charges, and ex- 
pences, laid out and fuflained by reafon of the non-payment 
thereof, or any part thereof ". In witness whereof I have 
hereunto fet my hand and feal, the day of in the 

yearofour Lord 17 
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SiCNEp, fealed, &c. [as in No. I. M T ** ^ 

*«/k here muft be ihree luitnej/es.l * ^ * g ** 



ta Wbdr&thc rniW coQcerqs only land there k 00 need of an executor, neither 
•ught it to be proved in the fpiritual coiirti M mentioned p. t^%• For eftablifh- 
ing the fame, and perpe uatlng the teHimon} thereof, it may be proved in chaa« 
«er)r, M mentioned page #94. • ' 



APPENDIX 44 J 

N U M B E R IX. 
A CO D I C I L, 

Whereby a Will is altered and new Legacies given. 

WHEREAS I John Manning, of Fket-ftreet, in the city of 
London, hofier, hare made and duly excuted my laft will and 
teftament in writing, bearing date the 4th day of September 
1787, and thereby given and bequeathed the fum of 200I onto 
Thomas Mun; now, I do hereby revoke and make void the 
faid legacy of 200I, fo given and bequeathed by my faid will 
unto the faid Thomas Mun, and do give and bequeath the (aid 
fum of zool unto Jaqies Franks, of Cheapflde, London, haber- 
daiher; Also, I do revoke and make void the two feveral 
legacies of lool apiece, given and bequeathed by my faid 
will unto Chriftopher Ham and William Ham, and do give and 
bequeath unto the faid Chriftopher Ham and William Ham the fum 
of 40I apiece, and no more : An d I do hereby give and bequeath 
unto Richard Win, of Fofter-lane, London, cordWainer, the fum 
of 1 20 1. And I do ordain and declare this prefent writing to be 
a codicil to my faid will, and that the fame ihall be annexed there.. 
to, and taken as part thereof; and do confirm m/ faid will in 
«very particular thereof that is not hereby altered or revoked : Ik 
WITNESS whereof I have to this codicil fet my hand and feal the 
day of in the year of our Lord 17* 

Signed, fiaUd^ declared^ and r"^ 

publijhedy by thi faid John ^2 

Mannings as and for a codicil JOHN MANNING, m § 

to he annexed to ins lafi 'will ^ 

and teftament, and to Be taken / > 
as part thereof , in the prefence 

^f 

Two witneffes. [See a codicil defcribed, page 467, |68.'J 



946 APPEKDIX. 

NUMBER X. 

ANuncvpativeWill, 

THE LAST WILL of Thomas Mors, late of Rude-lane, in the 
city of London, gehtl^iiianjt deceased, declared by him by word 
of mouth the 4th day of S^ptemSer 1785. [tiere in/eft the nxjords 
as fpoken by the deceafed^ and conclude thus] : Thofe were the 
words fpoken by the faid deceased Thomas Mors, in the pre- 
fiance of Its who h^ve hereunto fubfciib^d our names as witneflev 
thereof, this day of 17 • 

^hree witnefTes. [See a definition of this will, p. 161, 162.] 

NUMBER XI. 

A Release or Discharge for a Legacy,— See the 
Stamp on which this, and the two tollqw^ngforaig 
arc to be written % Page 64—66^ 

TO ALL TO WHOM thefe prefents Ihall coia^ji I John Franks 
ofWoodftreet, in the city of London, fflveriinith, fend greeting. 
Whereas Thomas Smidi, late of Fleet-ditch, in the faid city of 
London, botcher, deceafed, in and by his laft mil and tefta- 
«ent in writ]]^, bearing date on ot wout the 4.thday of Sep- 
teosb^r ly^K* did give and bequeath unto me the faid John 
FrsLoks the ium ot 6ol, and the laid Thonuis Smith, by his faid 
will, mad? and confUtuted William Mun and James Dun, exe- 
cutors thereof. Now know all by thefe prefents. That I the 
faid John" Franks do hereby acknowledge to Have received of 
and from the faid William Mun and James Dun^ the faid fum of 
(Sol, fo given and bequeathed to me in and by the faid will of 

ft The ftsmnpi on which thofe dtfchar^ei ere to be written, being ttrj con- 
fldefable in price, fome perfons through tinii^^ may be afraid to write thcfeon, 
left they (hou)d fpoil their work, and the^pby loie both, tjif . ftamp »ni their 
labour; wherefore to obviate any fcruple of this kind, we may. pbfcrye, that 
the ftamp need not be loft, if the writing thereon ihould hot be carried into exe« 
cution ; it being very common for young clerks and writen, either througH in- 
attention, or deficiency of knowledge, to render their writing fo ^efedive^ as 
thiit the pflperor parchment tb<^d>y becomea ufe1ef«,,sa| It throjNrn ffide j yet 
the ftamp or duty thereon will not be loft, if the ufelefi writing ii carried to and 
left at the ftamp office at Somerfet- place, and there oath be made that no ufe was 
ever made thereof, or benefit or advantage derived therefrom ; aa thereon t 
new ftamp will be allowed in the room of that fpoiled; and fo when miifor- 
tunes of this kind happen in the country, if the (jpoiled writing is carried to, and 
left with the diftributer of the ftamp?, ao^ oath made before him as .above men- 
tioned, a new ftamp will be allowedt " 

the 
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d&e fidd Thomas Smith as aforefaid, and thereof, and of and 
from every part thereof, do fully, clearly, and abfolutely acquit, 
releafe, and for ever difcharge, the (aid William Mun and James 
Dun, their heirs, executors, adnunifbators, and afligns, and 
alfo the eflate and efFed^s of the faid tellator, and every part 
thereof; And in confideration thereof, I the /aid John Frank's 
do, for myfelf, toy executors, adminiftrators, and kffign^, remife 
and releafe unto the &id William Mini and James Dun, their 
heirs, executors, and adminiArators,. all and all manner of aj&\on 
and actions, caufe and caufes of adion, fuits, legacies, fum'and 
fums of money, judgments, executions, claims and demands 
whatfoever, both at law and in equity, which again fl the faid 
William M«ri ^nd James Dun, their heirs^ exwiwtorsi or admi- 
niftrators, or the eftate or effefts of the faid teftator, I the faid 
John Franks ever h^d, or which I, n^y executors, adminillrators, 
or afligns', can or may have, claim, chaHeoge, or demand, for 
or by reaibn or means, or on account of the faid fum of 6ol, 
fo given and bequeathed to me in and by the ia^d lall will ahd 
teftament of the faid 7'homas Smith as aforcfaid. Ii^ witness 
whereof I the faid John Franks have hereunto fet my hand and 
feai the day of in the yeal- df our Lord ^17 • 

'— *i 

Sj£al£d and deli'vered 

in the frtfrnce f JOHN FRANKS. 

Simon Simpfon, 
Noah Moor. 

• Figuret are put here for tlie fiiks of 'brevity, but deedi at well as wills 
AouM be written in words at full length $ anJ as this and the other fom^s 
hereafter laid down are precedentt for deeds, we diall make a few brief obferra* 
tiona concerning fealing, figning» and deUveijngy er what is termed, execut- 
ing and witnelfing tbe fame, after being written on paper or par<;br|ient legally 
ffcamped \ in order thai thereby the whole proceeding may be ihide valfd io law* 
And preparatory hereto we may firft take notice of what has been mentioned, p. 
141, 14a. concerning reading a wrill, which it alio appiicabie to a deed $ as for 
making a good deed, it is rcqaiiite that it be read wherever any of the partiea 
defire it$ and if it be not done on his requeft the deed is void as to him. If he 
can he ^ould read it himfelf s if he be blind or illiterate another muft read it to 
him. If it be read falfely, it will be void ; at leaft for io much as is mifrecited, 
unlefs it be agreed by coUuiion that the deed ihall be read falie on purpofe to 
make it void \ for in fuch cafe it Jhall bind the fraudulent party. Black. Com. s« 
y. 304. Tbe deed being thus perfe'Aly read, k is requiflte that the party feal 
it| which is uftiaUy done by hii putting any ietX upon the wax and impreflioa 
made thereon by the perfon who prepaied thec'eed^ aod likewife he fhould lign 
it, by writing his name as in the above form^ but if he cannot write his name 
he may, at is jfuaU (Kake d mark with his pen oppofite the feal, which is moft 
commonly made in this form X. The party having i)ow iealed and fighcd, th« 
next requifite to perfe£ting the deed is, that he reliver it abfolutely) the ufual 
method whereof is,- for him to take the fame up in his hand and fay ** I deliver 
this as my ad and deed,** and thereupon deliver it down on the table or place 
from whence he took it up, or to the party to whom it is made. From this tra* 
dition or delivery the deed only takes effea } for if the date be falfe or impoffi. 
ble the delivery afcertains the time of it \ aod hereby the party delivering adopta 
the fealiflg if another perfon and not himfelf (hould have fesled it, and by a pa* 
rity of reafon, the figning alfo, and make» them both his own. Black. Com. % 
V« 306. The deed being thus executed in the pretence of witnefles (who (hould 
he perfont difimerefled), thofe fubfuribe their names at io the above foim. 

R4 
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N U M fe E R XII. 

Discharge to Executors where the Teftator be- 
queathed the Refidue of his Eftate and EfFefts to 
them, upon truft for his^ Children, with a 
benefit to the Survivors if either fhould die un- 
der age. Stamp referred to in N". XI. 

I. Recites the Will and Bequejl to the TrufieeSy with the various 

Trujis. 
'2. The Trujlees* power of applying the Children* s Share for 
putting them to Bufinefsy bfc, 

3, That "Teftator left 3 Children^ all of whom are livings and 

that the Xruftees proved his JVill^ iffcl 

4. That one Child hath attained 21 Years of Age-, qnd by 

the Truftees* Account the 3 Children have been advanced 
different Sums ; and that I OOo/ of Tejlator's Ejiaie is un-- 
difpofed of 

5, That for making an equal Divijion^ the feveral Sums ad^ 

vanned for each Child are added to the 1000/; and the 
whole divided into 3 equal Shares y and out of each feparate 
Share deduSfed the feparate Sums advanced, _ 

6. Child of Age releafes Tejlator^s EJlate^ and the Trujlees^ of 

allfuturi Claims except what may accrue to him by either 
of the younger Children dying under Age. 

TO ALL TOWHOM thcfc prcfcnts fhall come, Amos Beal 
of the parilh of St. Martin in the Fields, in the county of 
,|. Middlefex, ironmonger, (ends greetiag. .Whereas Charle? 
Beal, late of the faid parifh of St. Martin in the Fields, 
linen-draper;, deceafed^ in and hy his laft will and telVament 
in writing, bearing date on or about the 8th day of June 
1785, after having thereby bequeathed divers legacies, 
did give and bequeath all the reft, refidue and remainder of 
his plate, china, houfehold goods, and furniture, and all 
other his goods, chattels, ftock in trade, eftate and effefts, 
of what nature or , kind foever, to David' Evans and Francis 
Oifford, To HOLD unto them, their executors, adminiftra*- 
tors, and affigns, upon this fpecial truft and confidence, 
that they the faid truftees, or the furvivor of them, or thp 
txecutors, ox adminiftrators, of fuch furvivor, fhould, as 
foo!} as convenient after his death, fell and difpofe tl^ereof, 
find call in and receive' all fuch debts, fi^m or fums of money, 

. as- 
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as Ihould be due or owing to htm at the time of his deadly and 
place the moneys ariiing by fuch (ale or difpofal, and the mo- 
neys fo to be called in and received^ upon government or other 
good and fafHcient fecurity, in their ovsrn namely and in fuch 
manner as they ihould think proper : An d a lso in truft^ that 
they (hould receive the intereft ai^d dividends thereof from 
(ime to time as the fame ihould become payable, and pay> ap. 
ply, and difppfe of the fame, or a fuiHcient part thereof, for 
and towards the maintenance, education, fupport> and bring- 
ing up, of his fon the faid Amos, and his daughters Hannah 
and Jane Beal, and fuch other child or children as he ihould 
have living, or that his wife might be enfient with at the dme 
of his death, untU his faid children ihould feverally and reipec- 
tively attain their feveral and refpedlive ages of z \ years ; 
and when and as his faid children ihould feverally and refpec- 
tively attain their faid ages of 2 1 years ; in trufl to pay, af- 
fign, transfer, and convey all the faid refidue of his eflate and 
cffeds, with the intereil, dividends, and produce thereof, as 
ihould not have been applied for and towards the maintenance 
and education of his faid children as aforefaid, or for putting 
any or either of them to buiinefs, or otherwife advancing any 
or either of them in life, purfuant to the power in his faid 
will for that purpofe afterwards contained, equally unto 
and amongH all his faid children, when and as they ihould 
feverally and refpedlively attain their faid ages of 21 years; 
^nd in cafe any or either of his faid children ihould happen 
to die before having attained 21 years of age, without leav- 
ing iiTue of his or her body lawfully begotten ; then in truil 
to pay, affign, transfer and convey, all the faid refidue of his 
eilate and eiFeds^ and the . intereil, dividends, and produce 
thereof, or fuch part thereof as ihould remain unapplied 
as aforefaid, unto . fuch of* his faid children as ihould 
live to attain his, her, or their, reipedive age or ages of 
21 years, ihare and ihare alike if more than one: And 
WHEREAS the' faid Charles Beal in and by his faid will» 
did authorize and empower. his faid truftees to apply the 
refpeftive part or ihare of any or either of his aforefaid 
children, of and in the faid reiidue of his e^te and eifefls, 
for putting any or either of them, his, her, or their, lawful 
iiTue, out to buiinefs, or any foitable employ, or for fetting 
him, her, or them, up in buiineis, or advancing him, her, or 
them, refpedively in any employ or otherwife, for his, her, 
or their^ reipediv& advancement in the world, by maijryiag 

or 
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iM^criierwift howfbever ; andthe&id tdbctor nommatedy con- 
fl3ttn»d> and a^>iftiited die (aid traftees, die faid David Evans 
and Frauds Giilbrd, execotois of his faid laft will and tefla-. 
ifient^ as in and by the fame, relation being thereunto had, 
what is herein before in part recited will more fully and at 

3. large appear : An D wh e r k as the faid teftator died without 
altering or rev(^dng his fwd will, leaving his aforefatd 3 chil- 
dren, his only iffue him furviving (all of whom are now liv- 
ing) ; and (hordy after his death the feid David Evans and 
Francis Giilbrd, proved his faid will in the prerogative court 
of Canterbury, and took upon them t3ie faid executx)rfhip and 

4. tmft : And whbreas the faid Amos Be^ hadi attained his 
faid age of ^1 years, and the faid truftces have made up an 
account of and concerning the faid refiduary eftateand cfFedls, 
and all moneys received and p^d by them, in purfuance of 
the faid truft and executorftiip, wherdiy it appears they have 
advanced, paid, laid out, and expended, to, for, and on ac- 
count of, the faid Amos Beal, the fum of 400I, to,*for, and on 
account of, the faid Hannah Beal, the fum of 300I, and to, for, 
and on account of, the faid Jane Beal, the fum of 2^50!, and 
that there is now remaining in their hands, and on good fecu- 
rity, as placed out by diem, the fum of loool of and belong- 
ing to the faid refiduary eftate and cflfeAs t>f the (aid Charles 

J. Beal : And where as for making a juft and equal diviiion 
of the faid fum of loodl among the aforefaid 3 children, pur- 
fuant to the faid laft will and teftament of the faid Charles 
Beal, it is agreed to add the aforefaid three feveral fums of 
400!, 300I, and 25 d, to the faid fum of loool, which makes 
the fame 195 ol, and then to divide the whole into three equal 
fliares, anddeduft outof eadi diird part what has refpe^vely 
been advanced, paid, laid out, and expended, to, for, and on 
account of each Chfld, wherfeby the ihiare of the (aid A,mos 

ft Beal therein appears to be the fum of 250I. Now these 
PRESENTS WITNESS, that as Well for and in coniideradon of 
die faid fum of 400I, heretofore advanced, paid, laid out, and 
expended, to, for, and on account of the faid Amos Beal as 
aforefatd, and of the faid fum of 250I, to him in hand paid by 
the faid David Evans and Francis Gilford, at or before die ex- 
ecution of thefe prefents, the receipt whereof is hereby ac- 
knowledged, he die faid Amos Bed hath, remifed, releafed* 
and for ever difcharged, and by thefe prefents dot h, remife> 
reieafe, and for ever difcharge the faid David Evans and Francis 
"GtSbtd^diteirexecators^admimftrators, and affigns^of and from 

aU 
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al the eftate, xaght;,.title, intereil^ property, cbba^and demaad 

whasfoever* both at law and ui equity , of him the faid Amos 

Beal, of, in» and to, the fkid reiidae of the eilate acid €ffe&» 

of the iaid Charles Beal deceafed, by rirtue of his faid will 

or otherwife honribeverj Anj) ax so of and from all mui all 

maimer of aftion and aidtioni, fuits, bills, bonds, writings^ 

obligations, debts, dues, duties, reckonings, accounts, fum arid 

^fAS of mo«ey« judgments , executions, extents, quarrels, cob* 

tro¥eriies, trefpa(res,.damage$ arid demands ^^atlbever, both 

at law and in equity, or otherwife howfoever, which againit 

the faid DAvid Evans and Francis GiCbrd, ox either of them, 

in theirorather of their own right, or as truflees, or executors, 

.oonftituted «n^ appointed in and by the iaid laft will and tefta*- 

ment of the faid Charles Beal decked, or otherwife, he the 

QAi Amos Be^ now hath, or ever had, or which he, his ex6- 

cators, adminiflrators, or aifigns, (hall or may hereafter have, 

claim, challenge, or demand, for or by reafon, or means, at 

on . aocoant tkevepf, or for or by rea^M, or means, or on ac- 

coantof thefaid refiduary efiate and efie^s of the faid Charles 

Beal, or for. or by reafon, or means, of any z€t, matter, or 

tidng, incident or illative thereto, from the beginmng of tfafe 

wortd to thieday of the date hereof, (Save and except aH 

fuch e Aate, right, title, and intereft, as may accrue to him the 

faid Amos Beal, cmt which he may at any time hereafter have, 

daim, diaHengeor demand, o£, in, or unto the faid refidaary 

efiate and efiefbs of the faid Charles Beal deceafed, or anf 

part or parcel thereof, from, by, or on account of the death 

of both or either of the aforefaid Hannah and Jane Beal, ^ 

which is not irilended by thefe preients to be releafed) : In / 

WITNESS whereof the fakL Amos Beal hath hereunto fet his 

hand and feal, 8cc. [as in N<>. XI.] 

M U M B E R XIIL • 

Discharge for Legacies by Huiband and W\ft^^^ 
Stamp referred to in N*. XL 

To At I. TO WHOM thefe prefents fliall come, Andrew Baker, 
of Milk-ibeet, Cheapiide, in the city of London, cordwainer, 

p Wliere my legicy h given to a womin who marriet before the fame Is paid 
or delivered to her, the huihaiii fttonld join in the discharge* So Ukewile t£« 
legacy be given to a wonun during her marriage ; unlefsin either of thofe cafes 
It ftoald appear clear by the will that the hufband can in no wife have any clairii 
«]»rfU>> or imerfercnce therswith««^CMicerfiiDg thisj fee p, »9. 157, 15^. 

z and 
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and Catkarine his wife, hnA greeting. Whereas David Evans 
late of Mllk-ftreet aforefaid, viftaaller, in and by his laft will and 
teftament in writing, bearing date on or about the Sth day of June 
1785, did give and bequeath unto the faid Catharine, by het then 
name and defcription of his couiin Catharine Ford, fpinfter, the 
bed with a mahogany four poft bedftead, bolfter and pillow, and 
the mahogany cheft upon drawers, together with fix hair bottom 
mahogany chairs, and pillow and claw mahogany table board, 
parcel of die furniture in the room over the dining-room, on the 
two pair of ftairs in the dwelling-houfe of the faid David Evans • 
.and alfo did give and bequeath unto the faid Catharine the 
.fnm of lool ; and the faid David Evans nominated and ap- 
pointed George Hand, and James Knowel; executors of his 
faid will, who fince his death have duly proved the fame in the 
Prerogative Court of Canterbury : And whbreas, iince the 
deadi of the faid David Evans, the faid Catharine Ford hath 
intermarried with the faid Andrew Baker: Now these prb^ 
SENTS witness, that the faid Andrew Baker, and Catharine 
his wife, do hereby acknowledge to have received of and from 
the faid George Hand and James Knowel, the aforefaid bed, 
four poft bedftead, bdfter and pillow, the mahogany cheft upon 
drawers, the {ix mahogany chairs, and tabl^ boaid» and aUb the 
faid fum of lool, fo given and bequeadied to the faid Catharine, 
in and by the faid laft will and teftament of the faid David 
Evans as aforefaid; ahd thereof, and of and from every part 
thereof, do fully, clearly, and abfolutely, acquit, releafe, and 
for ever difchorge, the faid George Hand and James Kuowel* 
their executors, adminiftrators, and ailigns, and alfo the eftate 
and effefts of the faid teftator, and every part thereof; And/ in 
confideration thereof, they the faid Andrew Baker, and Catharine 
his wife, do for themfelves, their executors, adminiftrators, and 
afligns, remife, and releafe, unto the faid George Hand, and 
James Knowel, their executors and adminiftrators, all, and all 
manner of adtion and adlions, caufe and cauies of adtion, fuits, 
legacies, fum and fums of money, judgments^ executions, 
claims, and demands, whatfoever, both at law and in equity; 
which againft the faid George Hand and James Knowel, their 
executors or adminiftrators, or the eftate or effedts of the faid 
teftator, they the faid Andrew Baker, and Catharine his wif^, 
or either of them, ever had, or which they, their executors, ad- 
miiuftrators, or afligns, can or may have, claim, challenge, or 
demand, for, or by reafon or means, or on account of the (aid 
furniture, or the faid fum of lool, given and bequeathed to the 

. iaid 
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£ud Cidiarme, in and by the faid laft will and teftament of the fiud 
David Evans as aforefaid. In wi t n e ss whereof> the (aid Andrew 
Baker> and Catharine his wife, have hereunto fet their hands and 
feals, &c. (as in No. XI. enfy here, heing t<wo perfins to execute, there 
mufi be fwojeals to the deed\ one for the hujband to turite his name 
oppofite, and the other for the •wife to *write her name oppofite thereto). 



NUMBER XIV. 

Release by a new Adminiftrator on fettling with 
s^hd receiving Goods unadminift^red from the 
old.— To be written on paper or parchment 
having fix fliillings Stamp-duty thereon. 

To ALL TO WHOM thefe prefents fhall come> Alexander Ball of' 
Great RufTel-ftreet, Bloomibary, in the county of Middlefex, gen- 
tleman (adminiilrator of his late deceafed mother Cecilia BalU to 
whom his deceafed lather David Ball bequeathed the whole of his 
clbtte and cffe£b) , fends greeting. Vi^ aE r e a s Daniel Evans, uncle 
of the faid Alexander Ball, did in the minority of the faid Alex- 
ander Ball take out letters of adminiftration of the goods. and chat- 
.tels of the faid Cecilia Ball decea.fe4, for the beneiit of the faid 
Alexander Ball, and th^ other children of the faid Cecilia Ball : 
And whereas the faid Alexander Ball having attained the age 
of 21 years, the faid Daniel Evans hath refigned up his adminiflra- 
tion fp taken, by him as aforeiaid, and letters of admuiiibation dt 
bonis nm, are granted to the faid Alexander Ball of the faid Cecilia 
Ball his mother, for himfelf and the benefit of his fifters and bro- 
ther, Frances, Gratia, and Henry Ball, children of the faid Cecilia 
Ball deceafed : An d wh e a e as the faid Daniel Evans, and Alexr 
ander Ball, adminiitrators as aforefaid, have now made up and ad-^ 
juiled all accounts, matters and things, of and concerning all mo- 
neys received, paid, and difburfed, by the faid Daniel Evans as ad«i 
miniftrator as aforefaid, and all other the eflate whatfoever of or 
•belonging to the faid Cecilia Ball deceafed, which have been re- 
ceived or come to* the hands or difpofition of the faid Daniel 
Evans; and upon adjufting the faid accounts there appears to be 
.cemaining in die.hands of thefaid Daniel Evans tlie fum of 2000I 
in money, and one bond under the hand and feal of James Knowel 
of . ' in the penal fum of loool, with a condiuon to be void 
^ spon the payment of 500I on the day therein mentioned \ which 

faid 
6 
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faid fam of zoool, together with the fkid bond «nd aSIwnttttgs and 
papers appertaining or belonging to the eftate of ^e faid CecSk 
Balli the faid Daniel Evans hath on the day of the date hereof paid 
and delivered tip to die kid Alexander Ball : Now. know al^ 
by thefe prefents, that the faid Alexander BaH doth acknowledgt 
to have received of and from the faid Daniel £van9, die faid fiim 
of 20ool» together with the faid bond, and all writing's and papery 
appertainbg or belonging to the eUate of the faid Cecilia Ball ; 
and thereof, aild Of and from every part thereof, doth fully, 
clearly, and abfblutely acqiiit, n^leaic, and for ever difcharge^ the 
faid Daniel Evans, his heirs, executors, and adminiftrators ; And 
in confideradon thereof, and being ladsfied in die premifes, r a t ii> 
ivmifed, releafed, and for ever difcharged, and in and by thefe 
prefents aoTH,x«nidle, rdesfe, and for ever difehirgej the /aid 
Daniel Evans, his heirs, executors, andadminiftrators, of and from 
idl reckonings, accounts, fuin and fums of money, by. him had and 
received in purfuance of the faid admintftratiort & granted to him 
as af(M'efaid, and of and from aSi other reckonings^ accounts and 
demands whatfoever, and all and every a^ion and aftioBs, cade 
and cauies of addon, fuits, judgments, executions, claims and de*> 
mands, both at law and in equity, or otherwise hosi^^ioty^r ; wUch 
againft the faid Daniel Evans, he the iaid Akxiiader Ball now 
hath, or ever had, or which he, his executors, or a d hlinl l ba lag^ 
JhaH or may have, claim, chi^enge or demandf ftv or on aceowdt 
of any ad, matter, or thing wha^sever, from the beghming of th« 
world to the day of the date of thefe prefents : In witness 
whereof the faid Alexander BaB hath hereunto fet his hand and 
fcal, fefr. [as in N». XL] 

I^ U M B E R XV. 

Letter of Attornbv for proving a Seamsm's Will; 
and doing other BuGnefs for the Executor.-—— 
To be written on paper or parchment having 
Gk {hillings Staaip-duty thereon^ 

Know all mew by diefe prefents. That I Alice fieaufbtd> 
widow and Ible executrix named in the laft w31 and teflament of 
Charles Beaufbrd, mariner, late deeealed, for divers good caufes 
and confiderations me hcreunte Biovingj''HAVB> made, (vdimeds 

autho- 
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'Avftorized, contttuted, and appointed^ and hy thde pre&nts do, 
nuke, ofdain, antkorizc, oonftitute, and appoint, David Edwards, 
of Fleet^&net, in the city of London, taylor, xny tnie and lawful 
«ttomef , for roe and in my name to appear before the judge or 
ibrrogate, contlitated and appointed for the perogatiTe court of 
Canterbury, and in my name to pray and dbtain probate of the 
ioid laft will and te^ment of my fdd deoeafed haiband, for my 
-«& and benefit ; and when the fanie is obtained, for me and in my 
Jiame^ or in the name of him the faid Barid £dwards, to a(k« de- 
mand, require, and receive, c^ and from any perfon or perfons* 
all ande\'ery fam and GitM of aiancy, now due and owii^, or. 
iiereafter to become due and owing to me as fole executrix to the 
aforofaid will or otherwife howfoever, by means or virtue ^lereof $ 
fuid to make aAy foch compo£tion or compofitions with any perfoo 
XN* perfons from whom any foch faid fum or fums of money is* ase« 
or fiiail be due and owing to me as afoiefaifll, for or concerning the 
Ame refpe^tively, as be the faid David Edwards Ihall think fit« 
9nd on xecespt of fuch (aid fum ot f urns of money, or any part 
thereof, to make, iign, feal, and deliver proper and foficient ac- 
Kfoittanccs, receipts, leleaies, or difcharges therefore, in my name 
or otherwiie, and in cafe of Qon-payment, any a£iion or adions* 
(uit or fiiits, in law or equity to commence and profecute for reco- 
wtty thereof, and one or more attomey or attorneys under him the 
faid David Edwards, for die purposes afoidaid, to make, oonflitute» 
and at his pleafore to revoke, and to do all other lawful a£b ani 
things whatfoever concerning the premifes as fully in every reipefi 
as I my&lf might or could do if perfonally preient, latifymg. 
allowing, and confirming all and whatfoerermy faid attomey (hall 
lawfully do or caufe to te done, in or about the premifes, by virtua 
of theie prdents : In witness whereof, I the iaid Alice Beaufard 
have hereunto let ray hand and feal, ^c, [as in N^ XI.]— -This 
form will do for the executors of perfons dying abroad who wese 
not in the king's fervice, bqt for mariners who were, attention muft 
be had to the tbllowine ftatutc* 

Bt ftatute b6 Geo. Ill, c, 6^C i, it is enaded. That, after the 
i ft Auguft 1 786, no letter of anomcy made by any petty officer or 
ieaman in the fervice of his majcfty, his heirs or fucceflbrs, or letter 
bf attomey made by the executors or adminiiirators of any fuch 
officer or feaman, in order to impower or entitle any perfon or per- 
fons to KOei^ any wages, oay , or allowances of money of any kindf 
due or to grow due for fuch fervice, (hall be eood and valid, or 
fufficient for that purpose, uniefs the fame ihail oe made and decla^ 
red to he tevocable by the exprefs words thereof! And that no 
letter of attomey, or will, made by any petty officer or feaman in 
the fervice of his majefty, his heirs or fucceflbrs, whereby any wages, 
pay, prize inoney, or allowance of money of any kind, due or to 
grow due for fuch fervice, is authorized to be received orbequeathed, 
Jhail be good and valid, and fufficient for the purpofe, uniefs the 
fame, if made by any fudi officer or feaman then in the fervice of 
his majelH', his heirs and iucceflbrs, ihall be iigned before, andat« 
te^d by the captain, or by the officer then commandiug, and one 

t or 
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or other of the Hgniiig officers of the fhip to which fuch petty officer 
or feaman ihaii belong, and (hall fpecify in the body thereof the 
name of the (hip, and alfo the number at which the maker of fuch 
will, or letter of attorney, ftands upon the Ihip's book ; or by the 
agent of any of his majefty's hofpitals or quarters appointed to re- 
ceive fick and wounded feamen, commonly called lick quarters, in 
which fuch jpctty officer or feaman, may be for the time; and unlefs 
fuch letter of attorney, or will, if made by any fuch officer or fea- 
man, who (ball have been difcharged from the fervice of his majefty, 
his heirs or fucceffors, or, if fuch letter of attorney is made by the 
executors or adminiftrators of any fuch officer or feaman, and made 
within the bills of mortality of the cities of London and Weftminfter, 
is attefted by an officer to be appointed by the treafurer of hb ma- 
jefty's navy, for the purpofe of infpedting the wills, and letters of 
attorney, of fuch officers and feamen, or, if made at any of the 
ports where feamen's wages are paid, is attefted by the treafurer of 
the navy's chief or fecond clerk there, or, if made at any other place* 
is attefted by the minifter and church-wardens of any pariih in 
England or Ireland, or in that part of Great- Britain called ocotland^ 
by the minifter and two elders of the parifti where fuch petty officer 
or feaman, executors or adminiftrators, (hall refpe^ively reftd^* 

Sect. 2. Every fuch letter of attorney, and will, (hall contain 
the name of the (hip to which the perfon granting the fame laft be- 
longed, and alfo the full defcription of the re(idence, profeffi6n, or 
bufmefs, of the perfon to whom or in whofe favour the faid letter 
of attorney, or will, is made, and alfo the day of the month, and 
place where the faid letter of attorney, or will, was executed* 

S E c T . 3. After every fuch Jietter of attorney, or will, be attefted 
as above mentioned; if executed abroad, the(ame(hall not be deliver- 
ed to the party himfelf, or to any perfon for his behalf, but (hall be 
fent by the commander of any of his majefty's fhips, or agent of 
his majefty's hofpitals or tick quarters, at the time when they tranf- 
mit their refpeftivc returns to the navy and fick and hurt boards ; if 
executed in Great- Britain or Ireland, (hall be fent by thofe who at« 
tefted the fame, by the general-poft, addrefTed to the treafurer or 
paymafter of the' navy, at the navy payr office, London. - • 

Sect. 4. The faid treafurer or paymafter (hall immediately 
deliver over the letters of attorney and wills to the officer appointed 
to iniped them, who (hall on receipt thereof regifter the fame, and 
examine the (ignatures of- the witne(res; and where any letter of 
attorney, or will, appears to the infpedor not genuine and authentic 
he (hall ftop the fame, and by the general-poft acquaint the perfon 
in whofe favour fuch letter of attorney is granted, or perfon or 
pcrfons named executor or executors in fuch will, that the fame is 
ftopt, and the reafon thereof. But if upon examination the fame 
(hall appear genuine and authentic, he, or a perfon authorized to 
officiate for him (hall fign his name thereto, and put a ftamp thereon, 
and the letter of attorney (hall be kept as a voucher of the navy 
accotmts ; and the infpedor.(hall give notice by the ecneral-poft to 
the attorneys when powers arc approved, and alfo fend checks to 
authorise them to receive the money, which checks (hall be figned 

' and 
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• 

tiid ftamped by the infpeflor, or perfon authorized to officiate foe 
him, and ftand in the place of the original letters of attorney, and 
be fuffident aadiorities to demand payment of all foch wages, pay, 
prize money, or allowance of mcmey, to which the perfons granting 
the letters of attorney were entitled to for their fervice on board any 
of his majefty's (hips. The infpcAor (hall in like manner, give no- 
tice to executors of his approbation of wills, and (end them checks 
in like manner as direfied with refpe^ to letters of attorney, which 
checks (hall be fafficient authorities for them, or their attomies to 
apply upon teftators deaths to the infpedor, requefting that the wills 
may be direded and fent by him to a prodor m Do6^ors*Commons, 
where they may on aM>]ication obtain probates thereof; which, 
when obtained, (hall be lodged with the infpe^r, who, or the 
perfon aathorized to officiate Fpr him, (hall certify upon the checks 
formerly delivered, that probates have been granted, and the checks 
(hall then, to fuch executors ftand in the place of fuch probates, 
and be fufficient authorities to demand payments of allfums that (hall 
be due to them as executors to the parties who made the faid wills. 

Skct. 5. The infpe^r (hall m return to all letters of attorney 
and wills received by him from miniften of pari(hes9 give notice 
as aforefaid to the faid minifter who tranfmitted the fame, and hot 
to the grantor thereof, of his havine pa(red and approved of fuch 
letter of attorney, or will, and fend the check by the ^neral-poft, 
made out in the manner above mentioned, to the faid minifter; and 
which notice from the faid infpedlor (hall be addrefled to the minifter 
ofthepari(h (naming the fame) without infertiog the name of fuch 
miniiler, to be delivered to him at his manfe or dwelling-houfe ; and 
every fuch minifter of a pari(h (hall deliver the faid check to the 
party who executed fuch letter of attorney or will* And all letters 
and packets zddrdJkd to, or fent by, the faid treafurer or paymafter 
of the navv, or infped^or to be af^ointed as aforefaid, (hall, from 
and after the paffing of this a6l, be fent and received free from the 
duty of poftage, in the fame manner and under the fame reftridHons 
as the clerk affiftant, and chief clerk without doors, of the hott(e 
of commons of Great*Britain, now fend and receive the fame. 

S t c T. 6. Grants of letters of attorney (hall, by allcaptains and 
commanders of (hips, be inferted in the monthly returns. 

Sect. 7. When any petQr officer or feaman belonging, or who 
(hall have belonged to any of his majefty's (hips, (hall die inteftate, 
leavinj^ any wages, pay, prize money, or allowance of money of 
any kind, due to them in refped^ of [uch fervice, the fame (hall not 
be paid unto any reprefentative of fuch inte(^ate, but upon letters 
of adminiftration to be obtained in the following manner; viz. 
The perfon claiming fuch adminiftration (hall give in a note or pe- 
tition to the infpedlor of feamen's wills, ftatin^ the name of the, 
deceafed, and to wjiat part of his majefty's dommions he originally 
belonged, and the name or names of the (hip or (hips on board of 
which he ferved, toother with his own name and addition at full 
length, and his relation to, or conneAion with, the deceafed, and 
alfo what other relations, to the beft of his knowledge, the deceafed 
has alive at the time, axid where they are lefide&t -, and which peti-* 

tion 
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tion fhidibe certified by two reputable hott/e-'keepers of the patvih, 
town, or place where fach petitioner is tcfident, certifyizig thact 
,thc7 belk've the contents of thefaid pedtxon to be true ; and which 
pctitiini and certificate ihail be fortiaer certified by the minifter of 
ihepariih, and two of the clinrch- wardens, or two of the elders^ 
-certifying that the two perfbns who certified the |)edtion, in manner 
ahofc mentioned, are rdfident within the parilh, and perfons of good 
lepnce : whereupon the infpefior of ieamen's wills, as aforefaid, 
ihail make fuch inquiry as to him ihall leem neceflary for afcertain>- 
ing the truth of the (aid petition ; and if, upon fuch inquiry, he 
&ail be fatisfied of the truth theieof, and it alfo appearing that no 
.will of fuch deccaied has been lodged with him, he fhall deliver or 
iend» to tlie pcrfon daimhig tO' be fuch adminiHrator, an abftra^ 
4^ the faid petition, with a note or ticket fuhjoined thereto, ftgned 
" hy the faid infpe^r or perfon anthoiixed to officiate for him, and 
^narked ^'ich his ilaoip, certifying that the contents of the faid pe- 
taitioti appear to him to be true, and that the pcrfon claiming to be 
adminiilrator may obtain letters of adminiftration to the deceafed, 
providied he is otherwife entitled thereto by law <! ; which certificate 
ihall be direfbed by the infpedor to a proftor in Do6lors-Commonsv 
for the piv^ie that letters of adminiftration may pals in fkiroor of 
the petitioner, if entitled thereto by law^ but not odierways; and 
fuch original petitioil and certificate fhall be lodged and remain in 
the records of the treafnrer of the navy, and be pnefenred by him; 
and the letters of adminiilration, when obtained, ihall be lodged 
and regiHered, in the fame maimer with the probortes of wilk, in 
the hands of the mfpeflor, who is hereby diredled to grant a cheeky 
£giied and ftamp)ed by him, or by the perfon authorized to ofikiaits 
for him, to the adminiftrators, or their attomies, which flsall ftand 
in the place of the adminiftration, and be to them a fufiicient.aut 
thority^to demand payment of and difchar^ all iimas that (hall bft 
due to them as admitdftrators to the party deceafi^d, ^ 

S E c T. 8. If any pro6^er, regilber, or other officer of any eccle-* 
Radical court, ihall be aiding and affitting in procuring probate of 
the wiii^ or letters of admimftration, for tlie pnrpofe at enabiiiig 
knj pevfon to receive the wages; py, prize money, or allowance 
of money, of any kind, due or becoming due for their fervicc on 
board any ihip or (hips thenrin, or formeify belonging to his majefly , 
his heirs and fucceffors, without firil obtaimng the certificate froni 
the ittiped^or of fcaraen^s wills and betters cf attorney, or perfon 
authorized to officiate for him, in manner above diredM, every inch 
profter, regifter, or other officer, ihall forfeit and pay die fum of 
five hundred pounds, and for ever after be incapabhs of a^ng as 
proAor, regifter, or in any other capacity, in imy ecclefiaftical 
court in Great- Britain or Ireland^ 

Sbct. 9. Abiirads of this a^ (hall be htmg up and affixed tQ 
the moft public place of every ihip and veflfel of his roajefty^ 1\i$ 
heirs and fucceifors, as foon as the (hip or ve&l be put mto fea pay 1 
and conftantly kept and renewed, fo that the fame may at all tinae$ 
be accefiible to the petty officers and feamen ; and no captain ihall 
hare his general certificate till ^ nav^' .board axe fttisfied thsercof* « 

4 For perfons legally entitle^ ^o adiuinlftrationi ice page 2. 
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ACCOUNTING before the ordinary, 15.61. 
Acquittance. See Releafes. 
Adlions may be had by adminiftrators, 2. 43. 

in what cafes anions die with the deceafed, 22. . 

>. to be brought at common law for the deceafed 's goodsj 23* 

A£ts done by an adminiftrator good till adminillration repealed, 50. 
Adminiftration, why it IhouM be obtained, 2. 

■■■ • L - , who are entitled thereto, 2. 5,. . 

, — ^ by whom to be granted, 6. • 

, I ■ . how void when granted by an improper court, 9. 

— : ^ how, and for what reafon, it may be revoked, 1 8. 

— — cafes wherein it mufl be granted with the will 

annexed, 192. 
Admimftratof, his power, 20. 

his interefl in the deceafed'5 goods, 21. 

——• — — — — ^ in what cafes he may have the fame adions as the 

deceafed might have had, 22.43.^ 
. may retain a debt due to himfelf, 27. 

■■ • may diftrain for rent, 23. 

. . his office and duty in paying debts, 51, 

Adultery, wife debarred of dower thereby, 97. 

barred by the cuftom of London, 106. 

Advancement of children, 6^, 

............—..».. what may be given to or bellowed upon a child» 

yet no advancement, 68. 

what Ihall be deemed an advancement, 69, 70. 

' child's advancement out of a mother's cflate not to 

be brought into hotchpot, 70. 

■ i- what may be given to a child, yet no advancement 

by the cuftom of London, io6, 107. 

■ ■ what may be an advancement in part or whole, 108. 

— — — — what may and may not be* deemed an advancement 

of a child by the cuftom of York, 117, 
Affinity or relationship by marriage, does not entitle to a Ihare of '^ . , 

an inteftate's eftate, 85. 
Aliens not dowable, 97. 

— — not capable of holding lands, ib. j 

S Aliens 



INDEX. 

Aliens may bequeath perfonal eftateV 139. 

Anceftor, his feifm whereby his heir may be entitled, 86^ 

binding himfelf and heirs, real eftate thereby liable tcf 

his debts, 93. 

Annuity, from what time intereft fhall be allowed bn ai-rears 
thereof, 57. 

Appeal, adminift ration fufpended thereby,' Jo. 

Apprentice, intereft therein a chattel perfonal, ib# 

muft be provided for, 58. 

Arraignment, ftanding mute thereon amounts to confelfion, 147, 

AfTets, divers kinds thereof, 45. 

— — — what Ihall be aflets in the hands of ^miniftrators and ex- 
ecutors to make them chargeable, 45, 46, 47, 48-^ 
49. 200, 201, 203. 

Attainder, 146. 

Award, 48. 

B 

Baftard has no kindred. Defcription of a baftard, 84. 

devife to a' baftard before born, void, 15,7. 

Bequeftof the fame thing twice, 152. 

■ " — manner of bequeathing to married women and infants^ 

157, 158. 
Blind perfons may make wills, 141 .. 

— die will of a blind or illiterate perftfn fhould be read to him, 

141, 141. 
Bond to th€ ordinary on obtaining adminiftraidon, 1 4. 
Bonds fpecialties, and to b« paid next to debts of record, 55* 
— ■- heir not to be charged thereby, unlefs mentioned, 56. 
Bona notabilia^ (f, J, 11, 
Borough Englifti lands, heir thereto not to abate in refped there^* 

of, 68. 
— - cuftom of, loOr 

C 
, Chancery y a bill for diftribution properly lies there, 63. 

— its power with refpe£^ to executors, 190. 

-^ with refpedl to legacies, 213. 

Charitable ufes, legacies aridbequefts thereto, 214. 
Charters and deedsbelong to the heir, 35., 
Chattels real and perfonal, 28. 

■ ■ may be aevifed with limitations over, 135. 

Child in the mother's womb entitled to a fhare in diftribution, 72, 

104. 
•— — - capable of having a legacy, 157. 
Citation, adminiftration repealed thereby, ^o. 
Codicil, the nature and effed thereof, 167, 168. 

— - form thereof, 245. 
Co-executors differ from adminiftrators, 21. 
Co-heireffes, if advanced, to abate for the fame, 6y. 
Collateral kindred, 'jj. 

Common without ftint, \^idow cannot be endowed thereof, 98. 

Conditions 
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^cmdidons in wUls to prevent troubling executors, 159. 
— — — to prevent indif(;reet marriages, ib. 
Convidion, dUFerence between that and judgment, 146. 
Corn fown, to whom it fliall go, ^o, 31. 
Copyhold eftates, governed by cuftom, 99, 10.0. , 

" how devifable, iz8, izg* 
' witnefle5 to a will thereof, 1 54. 

Coft in fuits, 44. 6a. 

Creditor^ may have a^on againli heir and devifee, 93. 
■ by making a debtor his executor, idifcharges the debt. 



f8. 155- 
t m cafe oJ 



-' gift in cafe of death not prevalent againft creditors, 161, 

Criminal condudl, perfons reftrained from making wills on account 

thereof, 145, 146, 147. 
Curtefy of England, 94. 

Cuiloms that prevail in certain counties, &c, 99. 100. 
*■ - in the city of London, and province of York, lox. 

D 
Peath, if two adminiftrg^tors, and one die, the adminiftration furr 

vives, 21. , 

Deed differs from a will, 152. 

how to be written and executed, 247. 

Debt, adlion of, 5^. 

■ — of paying debts according to their priority, ji. 

— — r fome barred by the ftatute, and fome to be paid with intereft, 
?02, 203, ;204. 

— — executor to have notice of debts, 56. 58. 

Debtor, a legacy given by him to his creditor, fatisfa^ion for the 
debt, 155. 

Decree in equity, equal to a judgment at law,' 54- 

Defraud of creditors, by adminiftrations granted to a ftranger of 
mean eftatc, 50. ^ 

Demefne, tenant in demefnc, 24, 25, 

Defcent of lands, 86. 

Defcendants, preferred to all afcendants and collaterals, 74. 

Devife to children unborn, 157* 

what may be a void devife, 149, 150, 

pifcretion, perfons reftrained from making wills for want there- 
of, 138, 139, 140, 141, 

Diftribution, time when to be made, 64. 

■■ ' how to be made among an inteftate's wife and chil- 

dren, 66. 

■ ' I - how among children and grandchildren, 72, 73. 

■ " ^ how among the next of kin, 74. 81. 
■ " how among the inteftate's wife and children by the 

cuftom of London, i 03 . 1 1 3 . 
*' how where there is a widow and no child> 104. 112. 

■ how. where there are children and no widow, 104. 106. 

■ ' how among the v/ife and children by the cuftom of 

York, 114. 120, 121. 
«Tg-- " ■ ■ ■'■ ' ■ ho\y where there is a widow and no child, 119, 120, 

S ? Diftribution, 
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Diibributioi)^ how to be made vfhere there are cbildren and no wi-« 

dow, 119,121. ,^ 

Dower, wh^t is requifite to entitle a wife thereto, 9.7. 

what may render her incapable thereof, ib. 

cannot be barred by her hufband's aliening the eftatc, 98^ 

■ may be barred by fettlement made before marriage, 99^ 

E 
Ecclefiaftical court. See Spiritual court. 
Eldeft fon and his iflue to fucceed before the younger, 88^ 
Emblem^ents, 3^. 

Entails, created in chattels, 135, 136. 
Entry not always neceiTary to give feifm ;n deed, 94. 
Efcheat, 84. 91. 146. 
Eftate pur auter <vie dillributable, 30. 49. 
Eftates of inheritance and freehold, 28. 86.. 
Executor of his own wrong, 51 . 

for what an admimilrator may be charged as fuch, 50. . 

■■.. what a rightful executor may do before the will is 

proved, 173, 174, 175.^ 
■■ may be fued before the will is proved unlefs he re- 

fufcd, 176. 
» I ■ ■■ may have procefs iffued againft him to come and prove 

the will or refufe, ib. 
_ ads done by him whereby he may be compelled ta 

ftand to the executorfhip, 174. i8j5. 
— — - advantage that may accrue by taking upon him the exe^ 

cutorMp, 182, 183, 184, 185. 

■ „ L . lofs that he may fullain thereby, i86, 187. 

«— — who the teftator fhould beware of appointing execu- 
tor, 155, ^ 

■ , for making an executor, it is not always necefiary that 

the word executor be exprefTed, 177. 

Executory devife, 149. 

Execution, of two judgments the firft that fues execution to hQ 
preferred, 53. 

Ex officio 9 perfons not to be thus cited, 12. 

F 

Father entitled to his inteftate child's perfonal eftate, 74, 75. 

Fees and expence of obtaining probate and adminiftration, 16, 
17. 191, 192. 

-»-i— the fees of prodors not fuable for in the ecclefiaftical court, 
198. 

Fee-limple eftate, 86, 87. 

Fee-tail general or fpecial, 115. 

- — words whereby fee-fimple or fee-tail may be conveyed, 151, 

Felo defe forfeits his goods and chattels, 147. 

Felony, forfeiture thereby, 146. 

Females, how to inherit, 88. 

Fine for conveying eftates and barring entails, 96. 292, 

Fixtures, law not held fo ftrid as formerly with refped to re- 
moving them, 3?. 

ForfeitUFe, 
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Forfeiture, difFerence between the forfeiture of lands and goods» 

146, 147. 
Fraud relating to a will, in what courts examinable, 145, 
Freehold, law not held fo ilrid as formerly with refped to taking 

away things affixed thereto, 32, 33. 
■ cftates of freehold may be of inheritance or not of in-i 

heritance, 28. ,4^ 
Funergl charges, 51. 186. 

G 

Gavelkind, cullom of, 99, 100. 

Gift in cafe of death, 161. 

Goods and chattels, adminiftration concerned therewith, 13, 

— adminiftrator's intereft therein, 21. 
Grand-children to abate for what their father was advanced, 70, 
' ' how entitled to a difhibutive Ihare, 72, 73. 
Guardian, 102. ij8. 

H 

Half-blood entitled to adminiftration, 4, 5. 

— — - tb a (hare in diftribution, 71. 75. 83, 

not inheritable, 91. 

Heir entitled to his anceftor's eftate, 86, 87. 

— to a ihare in diftribution of perfonal eftate, 66 , 6-], 

— to things affixed to the freehold, 31, 32. 

■ to things in nature of chattels, 29, 30. 34, 35. 

— r— fevoured by the law in refpeft to his anceftor's debts, 54, 

93- 

— by the cuftom of York barred of filial portion, by having 

lands by defcent or otherwife, 115, 116. 
Heir-looms, 34, 35. 
Hereditaments incorporeal, 24. 86. 
Hotchpot, fignification thereof, 6'j. 
Hufljand entitled to adminiftration of his wife's goods, 3. 
•— — - to his wife's real eftate for life, 94, 
— - what of the wife's he is reftrained from devifmg, 129. 
Huft)and and wife may convey wife's real eftate, 96. 

I 

Ideot, cannot make a teftament, 139, 140. 

— *- if wife be an ideot huft)and cannot be tenant by the curtefy 

of England, 95. 
Infants, fo ftyled till twenty-one years of age, 138. 
not capable of adminiftering, 5. 

■ ordinary to aflign a perfon to take care of infant's per- 

fonal eftate, 124. 

■ at certain ages infants may difpofe of perfonal eftate by 

will, 113. 122. 

— cannot difpofe of real eftate till of full age, 127. 

^ cannot aft as executor till feventeen years of age, 155. 

193. - 

Infants^ 
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Infants* vfiiile in the mother's womb iuppofed in law to be bom 

for many purpofes, 157. 
_ of bequeathing and paying legacies to infants, 157, 158. 

216, 2II> 212. 

Intereft on debts, 57. 203, 204. 

to be paid on legacies > 20 8> 209. 

Iiiteftates, i. < 

. cafes wherein a man may die both teftate and intefiate» 

170, 171, 172. 
Inventory, of making it, 37, 38. 19 j. 210. 
^. — things that are to be put theirein, and the form of it, 

41, 42. 
Tomt-tenant3| if nufband and wife are joint- tenants, and the 
}iulband few the land and die, wife fhall have 
the corn, 31. 
Joint-tenancy, an eftate held therein cannot be devifed, 1^9. 

.« may be turned into a tenancy jn ^oixunon, and 

then devifed, 13J, 132, 133. 
Joint-merchants, dilFcr from joint-tenan:s, 130. 
Jointure, wife may be barred of dower thereby, 99. 
Judgments docketted, 52, 53. 
— not to be preferred in payment to a, decree in equity^ 

54.. 

K 

King» debts due to him, 52. 

entitled to the eitates of inteilates where there is no kin- 
dred, 84. 

to undcvifed fiirplus, 156. ' 

Kindred dilHnguilb^d either by the right line or collateral, 77. 

I* 

Land implies real ei^ate, 137, 138. 

— if land be giVen to, or fettled on a child, no advancement by 

the cuftom of London, 106, 107. 
J^eafes for years chattels, and go to the adminiftrator, 28, 29. 
Legacies, time vyhen to be paid ; defcription thereof, 205. 

— ■■■- fame thing given twice, 152. 

^■. - - the efted of a legacy given by a debtor to his creditor, 155, 

— lipfcd and vefted legacies, 206, 207. 

^ intereft payable on legacies, 208, 209. 

— what an executor fiiould obferve before he pays a legacy, 

209, 210. 

. of paying legacies to infants, 210, 211, 212. 

. — of paying them to married women, 213. 

.--, — •-— courts wherein to be fued for, and cafes wherein fecurity 

may be had for paying the fame, 213, 214. 
Letter of attorney to two, by the death of one the authority 

ceafeth; different with refped^ to admini ft ration, 21. 
—.— - for proving a will, and doing other bufmefs for an execu- 
tor, 254. 

Limitations, 
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Limitations, ftatute of, 202, 203, 
. of chattels, 135, 136. 

M 

Madfolk reftraincd from making wills, 140, 
Male iffuCi admitted to inherit before female, Sj, 
. if two mal^s in equal degree, the efdeH: alone to in- 

herit, 88. 
Mabdamus, writ of, 3. 

Married women, their power of making wills, 142, 143, 144. 
. form of a married woman's will, 229. 
of bequeathing and paying legacies to married 
women, 157, 158. 213. 
Marriage with kindred, doth iKit entitle to a (hare of an inteHate's 
eftate, 85. 

— will made by a woman when fole> void by marriage^ 

144. 
Mortgage, to whom money due thereon is to be paid, 49. 165. 
■ to be paid out of the perfonal eftate, 54. 

— : real eftate liable, 201, 202. 

■ ' - not to be preferred in payment to other real incum- 
♦ brances, 55. 

Mortmain^ ftatute of, 136, 137. 
Mother, entitled to her child's perfohal eftate, 74, 75. 

N ^ 

Non compos mi/itls, if executor be thus> the ordinary may commit 

adminiftration, 19O. 
Non profs y 44* 

Notice to be given an executor of debts, 56. 58, 
Nuncupative will, 161, 162. 246. 



Oath, on taking letters of adminiftration, 1 3. 

to be taken by an executor, 190. 

Old age may render a man incapable of making his wiH, \^<:^4 
Ordinary, the perfon who grants adminiftration, 2. 

may be compelled to grant adminiftration, 3. 

his power of granting it, 3, 4, 5. 193. 

may be compelled to grant probate, 190. 

Orphans of London, 102, 103. 
Outlawry, 48. 146, X 47. 



Papifts, their difabilities removed, 148. 
Paruphernalia, wife's right thereto, 36, . 37. 129. 
Parol evidence, 149. 206. 

Parfon, if he fow his glebe land and die, his executors to have 
the com, 31. 

Peculiar 
10 
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Peculiar ecclefiaftical jurifdi6tions, 8. 

Perpetuity, not to be created by a devifc, 13 4* 

Perfon^ eflate, 127. 

— — — exonerates the real, 54. 201. 

Plantation, a chattel to pay debts, 46. 

Polthumous child> entided to a fhare in diftribution, 75. 

Precedency may be given in payment of debts, ^^, 54- S^* 

Prerogative court, reafon of its foundation, 9. 

Probate, where, and before whom the will is to be proved, 6i 
188. 

■■ i i 'i - ni^ner and efFeft of proving itj in form of law, i87> 
r88, 189. 
■ of proving it, in common form, 188, 189. 

■ form of the executor's oath, 1 90. 

advifable for the executor to make an inventory ; ex- 
pence of obtaining the probate, 191, 192. 

Prohibition, writ of, 18. 

Queen confort, 5I7. 
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Reading of wills and deeds neceflary, previous to the execution 

thereof, 141, 142. 247. 
Record, debts due thereon, when to be paid, 52, 53, 54. 
i" - to be taken notice of at executor's peril, 56. 

Recovery bars remainders and reverfions, 242. 
Refiifal of executorlhip, the manner of doing it, and the eiFe£l 

thereof, 176, 177, 178, 179. 
Regifter, wills which concern lands in Middlefex and York, to 

be regiileredi 195. 
Releafe of a debt, makes it aflets, 48. 
Releafes or difcharges for legacies, 246. 
Remainders and reverfions defcribed, 242. 
Rent'arrear, equal to a debt by fpecialty, 55^. 
~ may be dillrained for, 23. / 

■ "■ aftions may be brought, or diftfefs. made fdr reiit-fervice, 

rent-charge, rent-leck, and fee -farm, 23, 24. 
— dcfcription of thofe rents, 24, 25. 
R-ent that a man hath in right of his wife ; the remedy he hath 

for getting the (anie after his wife's death, 25. 
remedy that any perfoh hathi who has any rents of fee- 

farms for the life of another who dies, ib. 
— ■ — remedy that executors of tenant for life have, 26. 
Reprefentation, 71. 

' how admitted among collaterals, 77.* 

Republication of a will, 168, 169. 

Repugnant claufe in a will, 152. 

Refiduary legatee executor, where no executor is named, 177. 

Retainer, what executors and adminiftrators may retain, 27. 

Revocation 



INDEX. 

Revocation of adminiftration, i8> ip^ 20. 
»i — of a will, 163. 

m how it may be revoked by afts in law, and alteration^, 

of circumilances, 164. . ^^ 



Scieri facias may be fued by a new admin iftrator, 44. 
Security for entering on executordiip, 190. 

. for paying a legacy, 213. 

Seifm, difference between a feifm in law and feiiin in deed, 94. 

Simple contraft debts, 57. ' 

— -*~ one fimple' contract creditor, may be pdd his whole debt, 

if no fuit is commenced, 58. 
' Sound mind and memory, perfons prefumed fo to be, unlefs the 

contrary be proved, 141. 
Specialty debts, when to be paid, 55. 

. — . heir liable thereto, 93, 94. 

Spiritual court, how the officers thereof (hall aft, with refpedl to 

perfons applying for probates and adminillrations, 10, 

II, 12. 
■ its power fox compelling adminiftrators to make diftri- 

bution, 61. 
Stamps on which difcharges for legacies, &c. are to be written, 

64, 65, 66, 
•——- if fpoiled in writing, may be recovered, 246. 
Surplus, or refiduumy of perfonal eftate undevifed, to whom it 

Ihall go, 155, 156. 183, 184. 206. 
Sufpeniion of adminiftration, 50. . ^ 



Table of diftribution, 83. 

Tenants in fee -fimple, fee-tail, and for term of life, 24. 26, 
Teftament, diftindlion between that and a will, i . 
Traitors, forfeiture of their lands and goods, 145, 146. 

U 

Ufe of a will, where a jnan thereby bequeaths juft the fame as the 

law would difpofe in cafe of inteftacy, 122, 123. 
— - where a man leaves a wife, and feveral children of age, 123. 
— where a man leaves no wife, but children under age, 124. 

W 

Wager of law, 55. 

Widow, for her (hare of perfonal eflate in cafe of inteftacv. See 

Diftribution. Her lliare in real and copyhold eftate. 

See Dower and Copyhold. 

T Widow, 



INDEX. 

Widow, her diftributivc fliare f^tijfadUon for her hufband's eos* 

venant, 67, ■ 
— barred of her cuftomary and diibributive Ai^es a& wife of 

a freeman of Loudon, 104, 10.5, 106. 

— barred as wife of an inhabitant of York, 1 14, 

Widow's chamber, by the cuftom of Londqn, 103. 

■ — what widows have been allowed by the cuftom of York, , 

1 14. 
Wife alone, cannot diipofe of her real eftate, 06. 

may make a will with her hufband's cedent, 142, 143. 

•— — may be attorney for her hufband, and he may oequeatii anys 

thing to her, but cannot grant her any thing by deed^ 

156. 
Will, what a man may difpofe of thereby, 127, 128. 

, what he may not difpofe of thereby, 12^9. 

■■ ■ eftates to be fo dilpofed of, as not to be rendered unaliena-r 

. perfons for want^ of fuiHcient difcredon, reftr^ned from 

making wills, 138. 

i reftraine^, for want of fuiHcient liberty and fres will, 142. 

incapable of making wills on account of criminal conduct, 

^— rules for the conftniftion of v/ills, 148. , * 

**-— hfl, will overthrows a former, 151. 

1— where real eftate is devifed, the will muft be figned by the 
teftator, and fubfcribed by three witneiTes, 15?, IS3* 

•I— witneiTes ihould be diiinterefted perfons, 153. 

— — if the will concern only perfonal eftate, it is fafcH to have 
two witnefTes, 154. 

— method to preferve a will from being clandeftmely delfroyed, 
126. 

•— — how the win may be revoked, fee Revocation. Con- 
cerning proving it, ^nd refufmg tp^ proVe 'it. Tee Pro- 
bate and Refufal. For what an executor may do before 
it is proved, fee Executor. For the method of proving 
a. will, and .obtaining adminiftration by commiffion, fee 
Uie latter part of the explanation preceding the contents. 
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